Pace University

DigitalCommons@Pace
Pace Law Faculty Publications

School of Law

2014

The Charter of the Forest: Evolving Human Rights in Nature
Nicholas A. Robinson
Elisabeth Haub School of Law at Pace University

Follow this and additional works at: https://digitalcommons.pace.edu/lawfaculty
Part of the Environmental Law Commons, Legal History Commons, Natural Law Commons, and the
Natural Resources Law Commons

Recommended Citation
Nicholas A. Robinson, The Charter of the Forest: Evolving Human Rights in Nature, in Magna Carta and
the Rule of Law 311 (Daniel Barstow Magraw et al., eds. 2014), http://digitalcommons.pace.edu/
lawfaculty/990/.

This Book Chapter is brought to you for free and open access by the School of Law at DigitalCommons@Pace. It has
been accepted for inclusion in Pace Law Faculty Publications by an authorized administrator of
DigitalCommons@Pace. For more information, please contact dheller2@law.pace.edu.

Chapter 12

The Charter of the Forest:
Evolving Human Rights in Nature
Nicholas A. Robinson

Ln 1759 William Bla kstone published TJ)e Great Charter and the harter
of tbe Forest, with other Authentic Instruments, to whjch is Prefixed An
lntrodu tory Discourse containing The History of the hal·ters.! Since
then, much ha been written about Magna Carta but little has been written
about the companioD Forest Charter. This chapter reexamines "the e twO
sacred charters,,, 2 focusing u,p n the "liberties of the for sr '3 that the po,re t
barter established, an I how they evo lved amjd the contentious struggles
over stewardship of England' fore t re urce. 4 The Forest harter both
contributed to establishing the ruJe of law and aJ 0 laun hed ight enturies
f legislation conserving forest resources and lands ape.
Carta de Foresta, the Charter of the Forest of 1217 i among the first
tatutes in environmenta l law of any nation. rafted to refo m patently
unj ust governance of natural res urces in 13th-century Engla nd the Charter
of the Forest became a framework through which to reconcile competing
environmenta l claims, then and into the future. The Charter confjrmed
the r;ights of 'free men."5 Kings resisted conceding these right. When
confronted· with violations of the Charter, ba.rons and royal councils obljged
1. WILLIAM BLACKSTONE, THE GREAT CHARTER AND THE CHARTEk OF THE FOREST, WITH OTHER AUTHENTIC INSTRUMENTS, TO WHICH Is PREFIXED AN INTRODUCTORY
DISCOURSE CONTAINING THE HISTORY OF THE CHARTER (Oxford at the Clarendon Press
1759). References are to the first edition of this elegantly printed work, an o~tstanding
aesthetic and technical achievement. WILFRED PREST, WILLIAM BLACKSTONE: LAWS AND
LETTERS IN THE EIGHTEENTH CENTURY 165 (2008).
2. BLACKSTONE, supra note 1, at vliv ("sacred charters").
3. Forest Charter, in 1 STATUTES OF THE REALM, Chatters of Liberties, nos. 10 and
12 at ch. 17 (Record Commission 1810-2B, Njcholas Robinson tran . 2013).
4. Blackstone recounts how clergy worried that the "gentrality of the provisions
in Magna Carta chap. 48" might endanger the "vcry being of all forests" and declared
that it was not the intention of the parties "to abolish the customs of the forests, without
which the forests themselves could not be preserved." They lodged their views in the
Tower of London. BLACKSTONE, supra note 1, at xx-xxi.
5. Forest Charter, supra note 3, at chs. 4, 9, 12 & 17.
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kings repeatedly to reissue the Forest Charter and pledge anew to obey its
terms. Henry III (r. 1216-1272) did so in 1225 and Edward I (r. 1272-1307)
did in 1297 and 1300. 6 More than a century passed before the Crown came
to accept that the Forest hane.r as a law was binding upon the king.
Thereafter, foJ' the next si centurie rhe Forest Charter was corral
to competing claims by England' governments a nd people to the forest
landscapes. During the 16th century and onward, Parliamem graduaUy
nacted everaJ hundred separate acts amendi ng different provisions that
the ];oresr barter originally addressed. 7 Parliament embedded the Charter
so deeply in the law of the lan d that its formalistic repeal in 1, 971 was
anticlimactic. 8 The Forest harter shaped England's constitution as well
as its landscape, and it continues to confer benefits for both law and the
biosphere today. Organically, over some 30 generations, humans evolved
English law to conserve the oldest national system of protected natural areas
in the world.

6. The Charter of the Forest of 1217, in Latin, is given the statutory citation as 1
Hen. 3; the second Charter of the Forest in 1225 appears at 9 Hen. 3. William Stubbs
records the 32 times after 1217 that the king was obliged to reconfirm the Forest Charter
(and Magna Carta), doing so in 1300 in the statute "Articuli Super Carlas." See WILUAM
STUBBS, SELECT CHARTERS AND OrHER ILLUSTRATIONS OF ENGLISH CONSTITUTI NAL
HISTORY 490 (Oxford, 9th. ed., 1870). In Article I of his confirmation, King Edward
provided in Norman French: "Know ye that we to the honor of God nnd of holy Church,
and to the profit of all our realm, have granted for us and ollr heixs, [hat the great charter
of Liberties [fa graunt chm"ter des fmundlisesl and the chalter of rhe forest [Ia chartres
de fa foreste], which were made by common assenr of a ll the realm, in the time of King
Henry our father, shall be kept in every point without breach ...." While the text of
Carta de Foresta as of 1225 became well esta blishcd, it took more than a ccntury for rhe
Forest Charter to be accepted by rhe king as binding law. Ooly in the reigns of Edward ru
or Richard 11 were dle rerms of the Forest harrer being observed by rhc Crown as law,
and there would still be subsequent efforts by king to undermine or reject its provisions.
See CH. PETIT-DUTAILLIS & GEORGE LEFEBVRE, STUDIES AND NOTES SUPPLEMENTARY TO
STUBR'S CONSTITUTIONAL HISTORY 232 (James Tait trans., 1930).
7. Ninety-four acts related primarily to providing timber from Royal Forests are
compiled in Appendix II of N.D.G. JAMES, A HISTORY OF ENGLISH FORESTRY (1981). A
total of 185 separate acts on forest wildlife and game relevant to those of the Forest Law
appear in the table of statutes of LAWRENCE MEAD, OKE'S GAME LAWS (5th ed., 1912),
primarily amending hunting laws. Separate acts exist for ea h of the Roya l Forests, as
their uses or ownership were revised; 57 separate aC[$ for differenr Royal Forests are
recorded in the appendix to RAYMOND K.J. GRANt", THE ROYAL FOllE T OF ENGLAND
(1991). A larger body of acts after World War II provid for conservation norms a)1d
recreational uses. References to selected acts appear throughout this chapter. No comprehensive sec of parliamentary acts elaboraring the Forest Chnrcer has l?een compiled.
8. An Act ro Abolish Cenain Rights of Her Majesty to Wild Crearurcs and Certain
ReJated Rights and Franchises, to Abrogate the Forest· Law (subject to exceptions), and to
Repeal Enactments Relnting to rhose Rights and Franchises and to Forest and the Forest
Law, and for Connected Purposes, 1971, c. 47 [hereinafter The Wild Creatures and Forest
Laws Act].
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As is typical of medieval royal charters, hand-copied on vellum, Carta de
Foresta is found in several versions. It was issued in 12179 and proclaimed
in a definitive text again by Henry III in 1225;10 thereafter, kings repeatedly
decreed it as a Charter or confirmed it in statutes, and it was copied into
numerous subsequent collections of laws. 11 The Forest Charter elaborated
three chapters regarding the Royal Forests 12 contained in King John's Carta
de Libertatis Angliae of 1215. When King John (r. 1199-1216) convinced
Pope Innocent III (r. 1198-1216) to annul that Charter, including the
chapters of forest promises, in August 1215, his act produced outrage,
fueling the civil war against John. Following John'S death, the coronation
of Henry III led to the reissuance of the Charter in 1216, and then again in
1217, at which time there was a simultaneous proclamation of a detailed
and distinct new charter, which elaborated English forest rights in 17 articles.
To distinguish the Forest Charter from the 1217 reissue of the much longer

9. Blackstone could not find this original version and reported it to have been lost.
Nonetheless, he found contemporary reports and copies of its provisions to verify its
proclamation. BLACKSTONE, supra note 1, at xvii, xxi, xlii.
10. The British Library has placed online the image of the Forest Charter of 1225
(manuscript Add. ch. 24712), with the deeply blue-hued (nearly black) wax seal of Henry
III still attached by cords woven into the vellum (three-fourths original wax, the balance
one-third side restored). See British Library, Taking Liberties: Laws of Forests, The British
Library, http://www.bl.uk/onlinegalleryltakinglibertieslstaritems/28lawsofforestspic.html
(last visited May 20, 2014).
11. The Forest Charter's text, as printed in this book's appendix H, is a translation
by Nicholas Robinson of the Latin version as found in 1 STATUTES OF THE REALM (Ly's
Printer, 1734), at p. Is of the Forest71, Charters of Liberties, nos. 10 & 12 (Record Commission 1810-28). An original text of the Forest Charter is found compiled in the Lansdowne Manuscript, conserved in the British Library (MS 652117). Minor variations exist
among different extant versions of the Charter. See STUBBS, supra note 6, at 344 in Part
VI as "Charter of the Forest." The Charter's name itself appears in variations: "Charta
de Foresta" in JOHN MANWOOD, TREATISE OF THE FOREST LAWS 409 (4th. ed. 1717);
available at https:llarchive.org/details/manwoodstreatisOOmanwgoog; Charta Foresta, in
THE STATUTES AT LARGE MADE FOR THE PRESERVATION OF GAME 1 (J. Baskett, His Majesty's Printer, 1734); Carta Forestae, classical Latin to parallel Magna Carta. This chapter
follows William Blackstone's usage, as Carta de Foresta, see BLACKSTONE, supra note 1.
12. Royal Forests were established by William I (the Conqueror) beginning in 1066
to assert the king's demesne and rule over the flora and fauna, in particular deer and
other game, of many tracts of lands, including fields, woods, water bodies, and all the
natural resources found therein. The king reserved all hunting rights in Royal Forests to
the crown. In some instances, prior occupants were evicted. The Domesday Book records
that villeins and others in Eling were evicted when the New Forest was established.
DOMESDAY BOOK LSI-52 (Abraham Farley ed., n.p., 1783) (1086). Kings who succeeded
William I expanded the area of Royal Forests. See CHARLES Cox, THE ROYAL FORESTS
OF ENGLAND (1720).
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Charter of Liberties, the latter was dubbed the Great Charter, or Magna
Charta, which later was changed to Magna Carta. 13
The histories of these two companion charters are inextricably linked,
although the knowledge of Magna Carta has eclipsed memory of Carta
de Foresta. In the 21st century, when environmental crises abound, it is
instructive to recall anew the remarkable saga of England's Forest Charter.
Tangible legacies of the Forest Charter exist in the governmental
stewardship of many of its 129 remnant Royal Forests as protected areas,14
or in the Ankerwycke Yew (taxus baccata) at Runnymede, a tree more than
2,000 years old, which witnessed the negotiation between King John and
the barons in 1215. English law today safeguards this sentinel as one of the
realm's "very old trees of cultural and/or biological interest."15 The Forest
Charter's intangible legacies inhere in the principles that it-together with
Magna Carta-forged to establish. These include establishing the rule of law,
and proclaiming the "liberties of the forest,"16 which shaped foundations
for what has become sustainable natural resources law, and in particular
regimes for protection of natural areasY
13. A.E. Dick Howard, Magna Carta Celebrates Its 750th Year, 51 A.B.A. J. 529,
530 (1965) .
14. There are 129 forests described in JAMES, supra note 7, at ch. 4. See HENRY SPELMAN, GLOSSARIUM ARCHIAOLOGICUM (1687) (reporting 68 forests, 13 chases). See Forestry Commission, Forestry Statistics, http://www.forestry.gov.uklforestrylinfd-7aqdgc
(last visited May 20, 20H) (providjng the Forest Commission's current statistics). Onetime Royal Forests now include New Forest, Dean, Epping, Alice Holt Forest (Surrey),
Carrods Chasse (Staffordshire), Rockingham Forest (Northamptonshire), and others. See
A List of the Royal Forests of England, in GRANT, supra note 7, at 221-29; see also
CHARLES R. YOUNG, THE ROYAL FORESTS OF MEDIEVAL ENGLAND 62-63 (1979).
15. DEPARTMENT OF ENVIRONMENT, FOOD AND RURAL AFFAIRES AND FORESTRY
COMMISSION, KEEPERS OF TIME. A STATEMENT OF POLICY FOR ENGLAND'S ANCIENT
AND NATIVE WOODLAND 7 (2005), http://www'£orestry.gov.uk/pdf/anw-policy.pdf/$file
lanw-policy.pdf. The Ankerwycke Yew was placed under an order of protection in
April of 1990. See Six of Britain's Oldest Trees, GUARDIAN, July 22, 2009, http://www
.theguardian.com/environmentlgallery/2009/juIl21/oldest-trees-uk (last visited May 20,
2014); Jacob Strutt, Sylva Britannica (1826) (the tree is celebrated in the following lines:
"What scenes have pass'd, since first this ancient Yewl In all the strength of youthful
beauty grew! /Here patriot Barons might have musing stood, lAnd plann'd the Charter
for their Country's good; lAnd here, perhaps, from Runnymede retired, ffhe haughty
John, with secret vengeance fired, IMight curse the day which saw his weakness yield I
Extorted rights in yonder tented field."). See Forest Research-Veteran Trees, FORESTRY
COMMISSION, http://www.forestry.gov.uklfrlinfd-5w2g5b (last visited· May 20, 2014)
(regarding "veteran tree" designations generally).
16. Forest Charter, supra note 3, at ch. 17.
17. See About IUCN, IUCN.ORG (Jul. 10,2013), http://www.iucn.org/about/ (last
visited May 20, 2014) (The World Commission on Protected Areas of the International
Union for the Conservation of Nature & Natural Resource (IUCN) has established
standards for protected areas, and every decade it convenes a World Parks Congress to
advance national protected-area practices).
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Study of th Forest Charter affords a glimp e into the complex
relation hips in feudal England among commoners barons, clergy, the king,
and his officers . It also provides a lens through wh ich to assess laws and
policies about nature and natural resources over the past 800 years. Beyond
codifying customary laws associated with the Royal Forest, the Charter
consciously designed new legal means to foster justice and sustain relations
between the people and the natural reSOurces ofrhe Utl, century. In doing
so, it became a foundation for an intergenerationa l struggle toward defining
a rule of law for nature.
No comprehensive history of the Forest Charter exists. 18 The American
Bar Association has providently elected to restore memory about Carta de
Foresta, as an offspring of Magna Carta, during the commemoration of the
800th anniversary of the latter. 19 Each generation has reconceived the Forest
Charter's "liberties of the forest"20 in light of the demands of its times. The
perspective of Blackstone's age was celebratory, confirming the sacred
charters' contributions to the realm's rule of law and ordered liberties.
Today the focus is on the Forest Charter's role in sustaining ecoLogi al
resilience. Throughout the Forest Charter's legal life, it mediated dynamic
tensions between interests competing over forest products and land capes.
In its first 200 years, repeated demands that the Forest Charter's ri rhts
be implemented provided occasions to proclaim anew the Forest barter
together with Magna Carta. The existence f rule of law principles owe an
18. Various description of aspects of the Forest Charter exist. Some are references
accoul1ts of Magna Carta. See, e.g., ].c. HOLT MAGNA CARTA 338-42,
393-97, and /)assim (2d ed. 1992) and others refcrenced in the annotations througbout
this chapter. No single book or other study devoted solely 1"0 the Forest Charter has been
found. Legal commcncary abour [h Forest Charter is mentioned in rhe context of discussing admiui '[ration of the Royal Forests but is not ingled our for specifi legal analysi as a legal instrument. See YOUNG, SlIpra note 14, and GRANT, SlIl71't/ nl)te 7. In orhc~
studies, rheForcsr Charter is selectively eli cussed rclevunr to their fOCLIS. For example, in
assessing hlmong, see EMMA GlUT-FIN BLOOD SPQRT: HUNTINC IN BRITAlN SINCE l066
at 36-48 (200S), or in urging a soc:i;1 lisr or radica l reappraisa l of property rigbts. PETEH
LiNEBAUGH, MAGNA CAnTA MANlflJ;STO: LrnEHTIES AND COMMONS FOR ALL (2008).
Norwithstanding such diverse studies devoted to objectives other than recounting the
spc ial role of the Forest Chaner, scholarship bas yet to produce any in-depth analysis
prLm<lrily of the Forest Charter.
19. The ABA Section on International Law's 2013 Fall Meeting was held in London
011 October 15-19, 2013, and its opening day panel titled "Magna Carta: Thc Foundation
of Freed m and Democracy" included a lecture on the Forest C.harter. This lecture may
well have becn the first lecture deliver d in London devoted exclusively to the Carta de
I;ortsm ince George Tl'ehern (d. 1526) lectured at Lincoln's Inn in 1520 (the 33 p ges
recording Tl'ehcrn's reading arc conserved in the British Library, Add Ms 73517),01' since
Joshua Williams lectured at Gray's Inn iJ11877 ;is noted see HERBERT BROOM"" EDWAHD
A. HAnlEY, OMM NTAIUES ON THE LAWS F ENGLAND (London, W. Maxwell, 1869).
Records of pl'ofessiol1al lectures on the Forest Charter are scant.
20. Forest Cha'rter, supm notc , at th. 17.
~ncillary to
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early debt to Carta de Foresta. But the Forest Charter also has had a life of
its own.
The history of the Forest Charter falls into five distinctive periods. First
is the Charter's role in the law and life of those in England in the 13th and
14th centuries. Forests were vital to the economy of this era. Forest struggles
were central to the creation of the rule of law.
Second, from the 15th to the 18th centuries the harter erved each
king' quest for revenues or r ottrce, competing with the demands of the
governed, who d fended the ir inte(ests by eking pub lic participation in the
rown's decision making. This period cu lminates with Parliament gradually
assuming authority over the Royal Forests. Fore ts were essential f r
pr clucing timber for bui lding ships, and Parliament establi hed the ffice
of Wood to govern til m.1'h rule of law matured.
Third, from the mid -19th century to World War 11, the For sr Charter's
cnvironmelltal. Omenr evolved, reflecting (a) n w knowledge derived from
studies in ecology and othcr adv;;tn es in the natura l cience (b) society'S
new sen ibilities to beauty in nature, and ( ) emerging so ial mOVement '
pr tecting the English countrysidc in the wake f nelo ure (also l·e£erred
1"0 as "inclosure II; these terms are used illter hangeably in this chapter),
expanding urbanization, aJld industrialization. Coincidentall y as the '20 h
cenmry b gan, lega l cholars published tran lati ons of the early documents
about both M agna Carta a nd the Forest ,haner, enabling renewed st udy
f both charters. Access to the historical record enabled invocations of
forest liberties and rights in debates about common access to open space
and nature conservation. In this period of rapid social evolution, Parliament
transformed the Law of the Forest by establishing the Forest Commission
in 1919.
Fourth, in the later 20th century, especially after World War II, spirited
debates about the recreation. in the countryside and the content of maturing
con ervation law reshaped public poljcy. Advance in the still you.ng
cienc of e o logy and acceptance of norm. for sustainable development
ptogressively prompted changes to Fore t Laws. Laws for publi Iy protected
areas consciou Iy emerged as Parliament increasingly amended aspects
of the Forest Charter. Ad h c lawmaking inevitably left vestiges of the
medieval Forest Law under rhe Fore. t Charter till in force, a handful of
incident once intended to protect commOner till formalistica lly burdening
land near fo rmer Royal Foresrs. 2J To quiet the e legal relics burdening land
stewardship, Parliament finally repea led the Forest Charter in 1971 . Today,

21. For example, until 1971, in the New Forest in order to assert and preserve
royal prerogatives on then essentially private land holdings, "keepers entered the ancient
assarts and fired a ritual shot to declare the crown's rights each year." COLIN R. TUBBS,
THE NEW FOREST 73 (1986).
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governance of the New Forest22 illustrates how traditional Forest Charter
liberties have been integrated with contemporary ecological practices,
outdoor recreation, and cultural heritage.
Fifth, the future of the Forest Charter's "liberties" in the 21st century
extends into the Anthropocene Epoch,23 whose rapid environmental
changes are altering Earth's natural systems. A well-documented record
of legal management of natural resources over ten centuries is rare and
merits deeper tudy. The Forest Charter's resilient past offers insights about
stewardship of natural areas in the Anthropocene.

I.

Introduction: The Forest Charter in a Nutshe"

An overview of these five periods charts a pathway through the details of the
Forest Charter's history, lest a reader miss the forest for the trees. In the 13th
century, the Charter of the Forest's legal architecture mediated competing
uses of natural resources in and around the Royal Forests. Rudiments of
forest governance had existed under Edward the Confessor (r. 1042-1066),
before the Norman invasion. 24 After 1066, William I (the Conqueror)
(r. 1066-1087) brought to England his Norman concepts to English forests.
He set aside Royal Forests, such as the New Forest in 1079, displacing or
limiting the customary access of many, including commoners, to forest
areas. Popular demands to reaffirm traditional forest uses led to including
three chapters in Magna Carta dealing with forest rights. When the Forest
Charter was issued on November 6, 1217,25 it strengthened provisions of
chapters 44, 47, and 48 of Magna Carta of 1215. Where once William had
held unfettered sway in forest domains, the 150 years following the Forest
22. The New Forest includes one of the largest remaining tracts of unenclosed pasture laud, heathland, :Ind forest in sOllthern England.
23 . The Anthropocene £!.poch is the currelltgeological age in which hum an activity
is the dominanr in fluence on tbe environmen t, including climate. See SlIbcomissiol1 0 11

Quatemary tratigraphy, fCS, WlorkingGroups Workillg Grolll) 0 11 the "AllthrOjlocene,"
(Aug. 1, 2014), http://quarer.n ary.stratigraphy.org

QUARTERNARVSTRt\TIGRAPHY.ORG

Iworkinggroups/anthropoccncl.
24. I l.G. RICHARD . ON & G.O. SAYLES, THE GOVERNANCE OF MEDIAEVAL ENGLAND
F ROM CONQUE T TO MAGNA CARTA 22 (1963) (outlining the shift from Old English law
to Norman law). ee also GRANT, slt/Jm nOte 7, at 7- 8.
25. The Forest Code was issued in the na me of th e nine-year-old King Henry Ill,
with th.e SCfl is f rhe Papal Legate and Earl of Pembroke William M.1rshall as regent,
because the young king had no seal for rhe first two years of IllS reign. G.J. TuRNER,
EI.EeT PLEIIS O ' THE FORE,. ix-cx)(xi v (1901), availal1le at, https:/larchivc.org/details
Iselectplcasoff rOOcngluoft. Henry ill reissued the Forest harter on February 11 1.225,
orld confirmed it in 1227 when he bccamc of full age. Edward 1 reconfirmed M agna Carta
an d rhe Forest Charter in 1297. See Magna Cwta, U97,25 Edw., ce. 1 9,29 available
at http;llwww.lcgislarion.gov.uk/l1ep/Edwl cc1929/25/9.
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Charter established rules binding William's successors to respect others'
rights. It guaranteed rights for commoners (free men, fiber homo), and
prescribed procedures to ensure the king's continued compliant observance
of these "forest liberties."
The Forest Law 26 exclusively served royal prerogatives,27 governing the
king's dominion over deer and other forest resources. Often arbitrary or
avaricious enforcement of Forest Law produced fines and payments, which
provided the king with significant revenues, and aroused resistance from
barons, the Church, and commoners alike. Kings regularly expanded their
Royal Forests by adding adjacent lands to them, and then assessing fines
and payments for ongoing uses of those lands from nobles, churchmen, and
commoners. Simon Shama observes, "It seems like sylvan gangsterism, and
so it was.,,28 Early Forest Law was characterized by arbitrary and unjust
practices. Exactions of fines and rents, retroactively and unfairly, caused
widespread civil strife and contributed to civil wars. King John had promised
in chapter 48 of Magna Carta to renounce "all evil customs,,29 in governing
the Royal Forests, but then he reneged on this pledge. To address this
concern, the Forest Charter was issued to reverse the king's aggrandizement
of lands and resources and to restore the "ancient" rights. Among other
things, the Forest Charter confirmed the rights of comm ners to resources
associated with the Royal Forests. 3o Commoners would reassert their rights
repeatedly in centuries to come, and parliamentary a ts confirmed their
"forest liberties."
Successive kings resisted the constraints of the Forest Charter, neglecting
it or acting as if it had never been issued. The Tudors later would use the
Forest Charter proactively to reassert their prerogatives. As Parliament
incrementally acquired its lawmaking powers, it removed the king's authority
26. He Iefers to :1n extensive body of law based on roya.! edicts and rulings of royal
officials and courts devored exclusively to rhe administrarion of the klng's Royal Forests. As
much as 25 percent of England in rhe J 3th ccntmy was govel11ed by Forest Law, as it comprised Royall;orcst . The Forese Law was governed in the Royal Forest sepamrely from the
common law, with its own elabor.ate system of officers (I nd ouns. The 12th-cenrury royal
treasu rer Richard FitzN igel described Forest Law as; • Tbe whole org;:tniz:.Jrion of the
forests, the punishment, pecuninry or corporal, of forest offenses, is outside the juri dicrion of other comts and solely dependent 011 the dec ision of the king or of some officer
especial ly appoimed by him." RICHARD fl'l'Z IGEL, DIALOGUE CONCERNING THE Ex ~tB
QUEll GO (Charles.lohnson ed. & crans., London 1960) (circa 1180).
27. Kings asserted [he law of theiorcs[ and the Forest Chaner in Wales and carl and,
but in ways that differ frO I11 England. The forest Charter's history ourside of England is
beyond the scope of this chapter.
28. SIMON SCHAMA, LANDSCAPE AND MEMORY 148 (1995).
29. 121 Maglla Carta c/? 48, in HOLT, supra nOte 18, at 4;65.
30. The barons bad protected [heir own interests, but more importantly they provided that " [e]qually, aH sections of so iety might benefit fmm the Charter of the Forest."
D.A. CARl'QlTUR, TBE MINORrry OF HENRY III 63 (1990).
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to govern the Royal Forests. With changing times, Parliament redefined
Forest Law to promote timber production, facilitate private game parks,
and allow enclosures of open forest countryside. These measures conflicted
with commoners' usufructs for three centuries, but commoners continued to
practice their rights to agricultural pasturage or recreational activities (e.g.,
hiking or "rambling") as best they could. Later, usufructuory rights held in
common regained ascendancy. By the 21st century, the Charter's recognition
of commoner's "forest liberties"31 became a principal concern of Parliament.
Today, Parliament aims to sustain multiple uses for the once Royal Forests,
mediating among the still competing users.
Despite its contested existence, throughout its initial two centuries
the Forest Charter provided a legal foundation for socioeconomic life in
England. The Forest Charter both regulated a principal source of revenue
for the Crown, and confirmed core components of the agrarian production
for ecclesiastical holdings and baronial manors, as well as for the livelihoods
of the people. In order to finance King John's expensive military ventures,
the Crusades and wars with the French, Scots, or Welsh, and his civil wars
with the barons, the king enforced Forest Law to raise as much income as
possible. Resentful of high-handed tactics of the king's forest officers, the
barons resisted when they could, and constrained the king through asserting
their Forest Charter rights. Throughout these struggles, the curia regis of
Norman kings, with its churchmen and barons, evolved so that by Henry
Ill's reign it had become an assembly or a parliamentum (a gathering for
parlay or colloquy) mostly about war and taxation. 32
Later monarchs, such as the Tudors and Stuarts, would invoke the
Forest Charter to reassert royal prerogatives. 33 Yet by the time Henry VIII
(r. 1509-1547) created a Royal Forest at Hampton Court in 1540 for his
personal hunting, or Charles I (r. 1625-1649) did so with the Forest of
Richmond in 1634, both monarchs were obliged to act with the consent of
Parliament. Inaugurated by the Forest Charter, a system of "laws not men"
had begun to constrain the monarch in the context of forest governance.
31. Some contend that the Forest Charter and Magna Carta were not genuinely
concerned with the interests of commoners. Both Charters' formations as statutes are
explored in a text-based exegesis on analogies between law and music. Desmond Manderson, Statuta v. Acts: Interpretation, Music, and Early English Legislation, 7 YALE J. L. &
HUMAN. 317, 317 (.1995). Manderson deemed that the Charters' texts lacked norms that
spoke to the community as a whole. This view, however, is derived primarily from an
analysis of the language in the texts, and is not supported by historical scholarship of
communities in the 13th century. See KATE NORGATE, THE MINORITY OF HENRY III 250
(1912) and CARPENTER, supra note 30, at 60-63.
32. MICHAEL PRESTWICH, EDWARD I 466-68 (1997) (1988). See also G.W.S. BARROW, FEUDAL BRITAIN-THE COMPLETION OF THE MEDIEVAL KINGDOMS 1066-1314, at
296-309 (1956) .
33. See GRANT, supra note 7, at 181-203 .
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When royaJ prerogative continued to circumscribe rights held in c mmon,
tbe commoners protested, often with riots in the 17th cenrury.34
In the 17th century individuals wh received grant of forest lan ds and
rights from the Crown w uld invoke right that they derived from the orest
harter to justify their aristocratic coner I of game, with parliamentary
an tion .3S In time, resource within Royal Fore t would come to serve
wider national objectives rather than generating income for the king. Laws
were enacted to provide timber 6 r the roya l navy in the 16th and 17th
centuries,'6 and once begun, plaotarions for timber would persist into the
19th and 20th centuries.
In the J 8th centLLl'Y, jurists in Great Britain and abroad to k note f
the Forest Charter anew. They recalled the comm otacies aboLlt th Forest
Chaner in Edward ,oke's Institutes (1641).37 More imponant in setting the
stage for paJ'liamentary reforms was the definitive republi hing of the texts
of the Grear harter an d the Charter of the Forests by William Blackstone
in 1759. 38 Blackstone made the Fore t Charter accessible to all those who
tudied the comm.on law and the Acts of Parliament. When writing hi
(nstitutes Coke had bcen "lUlcritical aJld llnhiscorical,"39 whereas Black tone
was mcticul us, seeking out full texts of both Chartcr ,amhenticating their
terms, and placing them in hi torical contexts. Lawyers and courts in the

34. 1,.a king res()rt to forest courtS, whi h were little lIsed in the 17dl ccnnuy,
lhe.re wcre ri ots by commone.s in Ro kingham Forest in J607, L.eicester Forest in 1627,
Gillingham Forest in 1628-1629, Dean [-mes, in 1632, lind PcndaLl Forest 1633. ee
HU CHANAN SIIARl', IN

NTI! MP'l' or- Al.l AUl'fI RITY: RURAL ARTISANS AND RIOTS IN

1586-]660 (1980).
35. By the Game L..1W (1671) freehold~ vall1ed at 100 pounds were accorded the
right to hunt. joHN WrLl.tS BUND, OKF.S HANDY BOOK OF nlE AME LAw. 25-26 (Buttel·worth·d., 1912) advise that 69 forests a llocating Royal forest rigllrS to hunt grantcd
by the Crown xisted by the 19th cenmry. Excell Ivc private property righrs t hunting
bad replaced the regime of che Forest haner, such as the GarneAcr, 1 31, I & 2 Will. 4,
c. 32 § 9. The Forestry (TransfeJ: of Woods) Act transferred [he remnant Royal Forests
ro:1 newly e~1:ab l i shed Forestry ,ol11llli sion. The Forestf)' (Transfe.r Qf Woods) Ace, 1923,
13 & 14 Ceo. 5, c. 21 IhereinafrciTran fe.r of Woods Act].
36. JAMES, S/ofp"a note 7, at pt. n. SY1.VIJ! NAlL, F REST POLICIES AND SOCI'AL
CHAN , E IN ENGI.AND Section 1.3.3, at 22- 23 (2008) .
37. EOWARD COKE, THE FOURT~PART OFl'J;IE INSTmJrES FTHE LAws OF ENG1.AND
ch. 73 (London, 161'1) (2009), available at Ilttp:llbooks.google.com/books?id=M
_b Y7 -JO MgAC&prilltScc=frontcover&sourcc=gbs-!lc_s um mnry_r&cad=04tv=onepage
&q&f:false.
38. BLACKSTONE, supra note 1, was originally published in a presentation edition
for the Earl of Westmoreland. Reissued by Oxford University Press. The Carta de Foresta
appears at page 60.
39. WILLIAM S. McKECHNIE, MAGNA CARTA: A COMMENTARY ON THE GREAT
CHARTER OF KING JOHN 178 (2d ed. 1914).
THE WEST OF ENG LAND
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United States relied on Blackstone's commentaries, sometimes citing the
Forest Charter. 4o
In the later romantic age of the 19th century, cultural reimagination
"recalled" Royal Forests and the Charter as the "greenwood," a place of
freedom and chivalry described in Walter Scott's Ivanhoe, or the tales of
Robin Hood. 41 Living then increasingly in urban settings, people began
to visit forests and the countryside for recreation, appreciation of natural
beauty, and nature study. By the late 19th and 20th centuries, the "liberties
and customs" guaranteed in chapter 17 of the Forest Charter had evolved
to encompass norms for conservation of nature and sustaining biological
diversity. Formally repealed in 1971,42 some of the Charter's original
provisions and offices, reconstituted by Parliament, operate still today, such
as in the New Forest. 43 Concepts originally found in the Forest Charter
reappear today worldwide in policy debates about accessing and sharing the
benefits of natural resources. 44
The rule of law is established, strengthened, and observed in the crucible
of conflict. Disputes over the forest repeatedly tested the principles of Carta
de Foresta and Magna Carta throughout the 13th and 14th centuries.
Contests to vindicate the Forest Charter's liberties served to keep Magna
Carta alive. Each time the barons forced the king to adhere to the terms
of the Forest Charter, the king was obliged to reissue both Charters and to
redisseminate them across the realm. The intensity of the forest struggles
carried Magna Carta forward in its early years.
If knowledge of the Forest Charter is scant outside of England, it is
because Forest Law under the Charter was a body of royal law, which was
found essentially only in England. Forest Law was not received, as was
common law, into the law of the British colonies. Moreover, rules regarding
governance of game or timber emerged independently in the New World,
where there was an abundance of natural resources and no tradition of
40. See, e.g., State v. Mallory, 73 Ark. 236, 83 S.w. 955 (1904) (citing Blackstone's
Commentaries on the Laws of England).
41. SCHAMA, supra note 28, at 149-53; J.C. HOLT, ROBIN HOOD (1982).
42. The measure was amended gradually, especially in the 18th and 19th centuries,
to vest aspects of the Charter in different new statutes. See THE WILD CREATURES AND
FOREST LAW 1971, c. 47, http;lIwww.legislation.gov.uklukpgaI1971/47 (last visited May
20,2014) (formally repealing the Forest Charter). See also NAIL, supra note 36, at 18.
43. See Verderers of the New Forest, Verderers' Court in the New Forest, VERDERERS.ORG.UK, http;lIwww.verderers.org.uk/court.html (last visited May 20,2014) (the
Verderers' Court for the New Forest is now a National Park).
44. The third objective of the UN Convention on Biological Diversity is the fair and
equitable sharing of benefits arising from the use of genetic resources. Issues of access and
benefit-sharing (ABS) are hotly contested among and within nations. See United Nations
Convention on Biological Diversity, art. 1,2, 15, 16, 19, June 5, 1992, 1760 UNTS 79,
ILM 818, http;lIwww.cbd.int/convention/text (last visited May 20, 2014).
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commoner' usufructs aga.inst the rown. Courts ired Black tone on the
tatus of wild animals,45 and in case involving taking wild honey bees,
a pecies (A/lis mellifera) imp rted to the olonies from England, which
es a ped to foern wild hive, courts adopted the right established iJl the
Forest Charter to allow capture of wild bee hives in forest .4 When N rth
Ameri an governments made deci ions about competing II e of natural
resources, it was only natllral to create r ule railored to the prevailing local
environmental conditions. There was little reason to I ok to how the Forest
Chaner onstrained the kingin England's Royal Forests.47 More i njfi andy,
by the time that legislator in the early United tates of America ena ted
their first law on fis h, game and forests they had accepted the fundamental
legacy f both M agna aHa and the Foresr Charter, that there shall be public
l)articil}atiOl~ in govem,al1ce over natural resources. T he state's sovereignty
is noc abo olute but it embodies fiduciary duties to govern natma l resources
in the best u1terests of th people, with the peopJe. 48 Rule of law principles
embodied in rhese two Charters had beco me second nature.

45. See, c.g. Jeffrey Ornar Usman The. Game 1s Afoot: Consli[utiollalizillg the RighI
to Hlml and Fish ill the Tennessee Constitlltion, 77 Tf.NN. L. R EV. 57, 57 (2009-2010)

(Citil1g William Blackstonc and rbe Fore t Chance).
46. See, e.g. Idol y. Jones, 13 .c. 162 (2 Dev. 1829); Giller v. Mason, 7 Johns. 16
(N.Y. up. t.1810).
47. LINl!BAUGH, sup ra note l S. Linebaugh bemoans neglect of tbe forest Cbarrer
in the United States, a~guing that tbe Forest Charter' concerns for justice and the rigbts
of [be ·omm ns entided it to some deference, whi h political forces precluded. linebaugh, however; misapprehends me Forest harter's bonding with the forest landscape
of England, from which it shaped environmental con ervarion laws. Tbe Forest Charter'
indireCt impa t in the United States was 1"0 adval1ce the principle of rhe. ru le of law, and ro
have repeatedly sustained Magna arta in itS roles confirming liberty, and il is ahisrorical
to amend otherwise.
4S. The U.. Suprem.e Court, and orher courts, often cited and hI dicta, refe.renced
the Forest harrer, see, e.g., tate v. Mallory 73 Ark 236, 83 S.W. 9
(1904). States,
sovereign within their own territory, enacted. their wn statue for fore try and wildlife.
fhe releva n e of the Forest Charter was slight. R oscoe Pound references it obliquely:
"Except for oke's exposition of Magna arta and the legislation of Edward I, there has
been little to do in dle way of building a system of legal preceprs upon :.1 foundation of
authoritative texTS." ROSCOE POUND, THE fORMATJVr; ERA 01' AMERlCAN LAW 97 (1939).
When Congres allocated publi lands, mlder rbe U.. Constirution s propeny clause,
it often granted wide access to pioneers ro e.xplore and develop natural rsources. By
the end of th e 19th ceotury, con ervation laws began to consrrain developmen t firsl in
eastern srates and dlen in federal law. Article XIV of the 18 4 onstiwtion of New York
established the Adirondack a nd CarskilJ Forest Preserve as "for vcr wild forest land,"
and New York enacted the first comprchen ive starurory code, the NYS Conservation
Law, in 1911. R OF. POUND, AN I.NTRODUCfION T THE PHILOSOPHY OF LAw 19S--99
(1922) (noting thar government stewardship of wild game, for example, is "a sorr of
guard ian hip for ocial purposes"). National parks were established for publi accesS
nd enj oymenr, and national forest fo r thei.r rnulriple lIses, inc\udiJlg recreation. These
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The Forest Charter's resilience across eight centuries provides insights
for understanding contemporary environmental law and policy-making
about nature and natural resources. The Forest Charter's norms persisted
I eca use the Charter embodied both rights and a framework of procedures
for adjusting the rights equitably over time, in judicial. and legisJative
ettings. It provided a cOntext withjn which a reciprocity Of' balanc,ing of
competing interest could evolve into stable legal patterns for stewardship
of na.ture, especiaUy for areas protected for nature conservation. Despite the
intense pressures of the agricultUl'al and industrial revolution and rapid
urbanization, England's protected forme r RoyaJ Forest persist, thanks to
the dynamics that the Forest Charter launched.
Relations between humans and nature have always been complex.
How should the wealth from harvesting nature's bounty be shared? What
measures are required to sustain biological yield and not deplete renewable
natural resources? How should revenues be raised for the commonwealth?
How does the love of nature, in recreation or appreciation of beauty, find a
place in utilitarian or mercantile regimes to exploit nature? How does the
rule of law sustain principled means to decide such questions, in place of
whim or avarice? These issues of law and policy are strands woven through
the life of the Forest Charter.
As a legal instrument onsciou .ly allocating rights of access to natural
resources and determining conelative entitlements to their benefits, the
Forest Charter is a classic environmental statute. Its chapters reflected how
society valued nature. They confirmed customary common rights and
ensured their equitable exercise. Abu cs of those rights led to prose utions
as well as to appeal when commoners' rights were abridged. in cJle course
of hearing sllch cases the early forest courts and royal cOLlncils evolved
into judicial or legislative bodies. Being in tbe form of a tatute, the Forest
Charter wa amenable to revi ion by a parliament and over time Parliament
duly amended it often re£le dng evolvi ng social values.
Values ascribed t forest osyste01 ften coexist overlap or conflict. For
example, these value include harve ting natural forest products deriving
revenues from the wealth f those harvests, hunting for (ecreation, grubbing
new farmlands out of the woods and heaths, establishing plantations to
produce commercial timber, appreciating natllte's beal1ty, studyi.ng natural
history, securing access for hiking across the countryside extending new
roads for motor vehicles or routing pipeline and power grids to traverse the
countryside, preserving cultural landscapes for their own sake, sustaining
wildlife corridors and biologically significant habitats curbing excessive
use of chemicals affecting the health of nature and people, afeguarding
regimes are conceptually like the regulatory antecedents ensuring access for commoners
found in the Forest Charter.
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habitats for their intrinsic natural integrity, enhancing forest photosynthesis
for sequestering carbon within the global carbon cycle, and providing
other ecosystem services locally and transnationally. How best may such
competing values be accommodated? Magna Carta and the Forest Charter
affirm that it is essential to reconcile competing uses in fair and efficient
ways, with a neutral process for doing so sustained by the rule of law,
Today environmental rights have become central to legal discourse. 49 It
is instructive to recall how the Forest Charter recognized socioeconomic
and civil-political rights in the 13th century. Despite the emergence since the
1970s of the field of environmental law, few legal scholars have reflected
upon the Forest Charter. Indeed, scholarship of any sort about the Forest
Charter is rather scant. 50 This study invites others to fill this lacuna.

II.

13th-Century Society: The Crucible
for Forging the Forest Charter

The Forest Charter cannot be understood apart from knowing the
socioeconomic, political, legal, and ecological conditions of 13th-century
England. 51 Commoners practiced their customary law rights for the use of
forest resources long before the appearance of the Forest chapters of Magna
Carta or Carta de Foresta. The Charters confirmed these customary law
rights. Therefore, to understand the Forest Charter, one needs to become
acquainted with the laws and practices of medieval England. The contours
of governance in that age may be briefly recounted.
Feudal society in England after the Norman Conquest formed around
the king's royal institutions, the Church both in Rome and locally, the
barons and their manors, and the emerging trading centers in London and
elsewhere, as well as with peasants (free men, villeins, and others) who
labored throughout to sustain the economy of those times. The barons
owed obligations to the Crown, both to provide military services, and to pay
taxes. The king required substantial and steady income to pay for England's
constant warfare, with the Scots, the Welsh, or the French.
In 1066, England had 1.2 million people, and some 15 percent of the
land was forested. 52 As William the Conqueror confirmed or parceled his
49. A total of 147 nations provide for environmental rights in their constitutions.
See DAVID. R. BOYD, THE ENVIRONMENTAL RIGHTS REVOLUTION (2012).
50. See, e.g., Luis Kutner, Charter of the Forest: Forgotten Companion of the Magna
Carta, 6(1) THE COMMON LAW LAWYER, 1, 1-8 (Jan/Feb. 1981).
51. See generally CHRISTOPHER DYER, MAKING A LIVING IN THE MIDDLE AGES
850-1520 (2002).
52. NAIL, supra note 36, at 3, 7-9; GRAME ]. WHITE, THE MEDIEVAL ENGLISH
LANDSCAPE 1200-1540, at 1-11 (2012) .
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conquered lands to nobility in manors or to the Church, he left customary
uses by commoners largely as they were. His Domesday Book (1086)
recorded parts of today's 143 extant Forests that William reserved to serve
the Crown. 53 William decreed that Royal Forests were subject only to his law.
Wherever the king held court in different parts of England, there was always
a nearby Royal Forest to serve up assured supplies of venison, forest or farm
produce, fuel, and timber for building his castles and other structures. The
king also derived vast political power by allocating or withdrawing lands,
particularly parts of Royal Forests, among his vassals. The king held about
twice the amount of forestland as all others. 54 He received taxes, fees, and
fines, but most importantly could sell or seize forestland to aggrandize his
income, finance wars, pay for the large body of his forest administrators,
allocate sinecures, and generally exercise political will.
While valuable for the king, Royal Forests were essential to baronial
manors, church properties, towns, small landowners, and commoners. None
could subsist without the produce of the lands and forests. Since the 12th
century, Royal Forests consisted not merely of trees, but included meadows,
grasslands, heaths, moors, streams, wetlands, and also cultivated fields,
gardens, priories and church lands, villages and farms, and the Roman
roads and other byways that crossed the lands, along with longstanding
commoners' usufructs for pasturage or collecting wood. Forest landscapes
exclusively the king's were royal demesne, for his deer or boar hunting or
timber harvests. Adjacent common usufructs often overlapped with the
king's demesne. Substantial legal effort necessarily was devoted to delimiting
each of the various uses, a process known as the "Law of the Forest" that
continued for centuries.
The designation as a Royal Forest covered much more than woodlands.
Lands in Royal Forests were not fenced; animals and people came and went.
When peasants expanded their farmland by grubbing out trees and stumps,
they often encroached on the king's demesne, and royal officers would fine
such conduct and assess annual payments (assarts) in return for granting
permission to allow the encroachments to continue. 55 Such unauthorized
clearings for expanding farming often competed with other commoners'
53. YOU NG supra note 14, at 9 (providing a ma p of WiJliam's initial Roya l Forests);
RACKHAM Tm H ISTORY OF THE COUNTRY. ID E 75- 88 (1986) ( ti ma ting the
extent of fores t co ver ); Srunns, supra note 6, at 490 (noting that fuJJ extent of the Roya l
orest only became c1enr in 1222, when many are li sted in th e Parent and CLose Rolls);
GRANT supra notc 7, at 221-29 (recordi ng the Roy:,!1 Forests and th eir associa ted acts
for di.sa ffo res tmcnc) .
54. RACKHAM, supra note 53, at 131. The Domesday Book records that six out of
ten parishes held fore. red lands. See RICHARD MABEY, THE COMMON GROUND-THE
HISTO RY, Ev LUTION AN!) FUTURE OF BRITAIN'S COUNTRYSIDE 52-63 (1980) [hereinafterTHE COMMON GROUND].
55. YOUNG, supra note 14, at 93, 109, 121-22.
O LI VER
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usufructs, depriving Ollie of them of their sources of fuel or pasturage.
Royal mea mes to urb such peasan.t irresponsibility had the beneficial side
cffe t of prote ting forest habitats and maintaining the "ecological balance
of the country ide. 56
Ec nomi entitlements in Royal ore ts were specifi a Uy accorded their
appropriate legal status. Hunting deer and most other large animals (c.g.,
boar) was "the right of venison" (the right to rake red and fallow deer),
and chi right I elonged xclusively to the Icing. The unlawful killing of
any animal resulted in a coroner' inguest and prosecutions. J3eyond r yal
huntu1g, the king supplied his court with meat and fuel from hi deme ne, a
well a timber for his buildings.
Customary law usufructs for fore. t natural resource were hared by
many. Non but the king had the right of venison . The commoners' use
fights which often ex ended into Royal Forests, were for the forest's I I ra,
a ' right of vert" (the tl'e s bu hes understory, and other plant ). These
u uJructs included, for example: collecting bracken ({ugeriurn); collecting
wood (estouer); coppicing to produce fuel wood (robara); cutting hcathland
turf for fuel (tubary)' harvesting bark for tanning; gathering wood for
makulg charcoa l and opera6ng iron works and smelters' running pigs in
forest (pannage) to feed on acorns (mas) or beech mast; a llowing carrie to
graz (pasturage) in forest lear.ings; gathering herbs and berries (herbage);
harvesting timber for bridges and buildings; preparmg charcoal; mining and
operating forges; and huntmg and fishmg. All wing domestic an imals to
llse Royal Forests was regulated and Iequired paymenr of fees (agistment).
Trespasses against venison (taking deer) originally resulted in corporal
punishment, but by the 12th entury it w uld be punished by heavy fines
and impri onment. Trespasses agai11st vert (taking biological products,
abu e f pa turag or woocl-cuniJ1g) resulted in fin (aI'I'Iercements) and
confiscation of goods. Those who exceeded what wa allowed under their
customary rights as U1 collectUlg wood from pollard, ommitted the
offense of "waste" (vastum). Fol' committing waste, whenever the Forest
Eyre57 w as held a wo dcuttel' w uld be <. merced (required to pay a fine)
umi l the damaged trees had grown back to their former state. IS

56. DYER, supra note 51, at· 162: " Ultimately the arable land VI( uld yield badly, ~s ir
was poor land at the outset better suited for pasrw-e, and would be depr ived of nurt'icnts
by the shorc-age of grazing for ;mima ls by which manure was produced. By their reck leassart ing, it could be said, peasants displayed either shorr-siglued greed, 01' despe(ariOLl."
57. T h Forest Eyre was a royal court that convened in the COWl try ide to adjudi~
ate cha rges thllt someo ne had transgressed rhe Forest Law. As Tu rner explains, "The
Forest Eyre was a cOLirt called tl1to being by dle king' leIters patell appointing justi e to
heal' and detemline pleas of the fore I ill a pru:ticlI lal· COUilty or group of counties." G.J.
TVRNlm, supra nore 25 at I (1899).

58.

PETIT-DuTAILLIS & LEFEBVRE,

supra note 6, at 157.
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When the king allocated his fore tlands to barons or church establi hmCnts different legal regime t hen governed uch non royal places. These
lands were known a parks, cha es, or warrens. 59 Private owners had [0
observe duties comparable t ho e of the king, and they bad to ensure
that continuing roya l rights were observed . Royal officer would in. pect
the e private properties to ensure that they did not encroach on his legal
rights, and to reguJarly and fr quently asses' fioes and collect rents n
unauthorized land uses (assarts). Dispute about many of the customary
u es of lands in the Royal Fore ts exi ted ince theil' creation, and wou ld
continue to feature in contemporary can ervati n di putes, as seen in [he
New Forest today.
Royal governance of such forest uses reqttired a large bureaucracy,
some of which existed even before the Norman Conquest under Edward
th e Confessor. Whenever the king curbed another person's rights to natural
resources, disputes arOse. Friction between the Crown and forest u ers was
frequent, and measures to clarify orrelativc legal rights were taken. For
example, the Assize of Woodstock (1184)GIl had proclaimed principl of
fairness to resolve disputes and avert renewed instance of unjust treatment.
The king's Justiciar, omctimes referred to as the chief justice of the
forest, was the king' principa l minister, a vice-fegent. William established
the office of Justiciar as he knew it from its u c in hi provinces in France.
ince the king was often abroad, in his French territories or at war the
Ju ticiar governed for him in England supplying [he king hi revenues and
ther suppor . The Justici ar's a rbitra ry acts on behalf of the king often
offended baron aJld common or alike. (EdwaJ"d I fina lly abolished the po t, to
eliminate an appearance of inju [i e. He preferred to exercise power through
his chanceUor. 6 1) Unjust arbitrary and capricious application of forest ru les
contributed greatly to the discontent that produced th rebellions against
the king in 1215 and 121 -1217, producing Magna Carta and the Forest
Charter.
Royal Forests cannot be understood in today's ecological terms. They
were specia l creations of law, not recognition of natul'al pLaces. As engines
of wealth in a pre-i ndustria-l and pre-mercantile age, Royal Forests were
f paramOunt value. The pipe rolls and sheepskin membranes, rhe written
rec rds of the administrative process of collecting royal revenues, were
59. MANWOOD, supra note 11, states definitions for the different types of protected
areas: "chase" at 49, "warren" at 368, and "woods" at 370. G.}. TURNER, supra note 25,
later restates other accepted legal meanings for "chas_e," at cix, "warren," and "parks," at
cxv. Essentially, a "park" is an area enclosed by a fence; a "chase" is an area of protected
lands where the wild animals are not reserved and may be hunted; a "warren" is a land
where wild animals are found and where the right to hunt has been conferred selectively.
60. STUBBS, supra note 6, at 185.
61. See Roy MARTIN HAINES, KING EDWARD II: HIS LIFE, HIS REIGN, AND ITS
AFTERMATH 1284-1330, at 287 (2003).
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carefully maintained. 62 These records reveal that each king extracted as
much wealth from the users of the forests as possible. This governance
ystem was resilient, lasting 500 year . In the 17th century, a Restoration
aristocrat characterized woodlands a 'an excrescence of the earth provided
by God fol' the payment of debts." 63 The need for securing royal revenues
produced tbe records that tell the story of the Forest Charter.
The Forest harter confil1ued and br ughr within legal constraints
the extensive executive and judicial institutions that the Norman kings
stablisb d to govern their Roy,,1 Fore t . These regimes persisted str ngly
through the Tud 1'S when Forest Law bad become a largely ertled ubje t
and bar anu bench a li ke were accustomed to th practice of the law of the
forest. Forest Law wa administered thr ugh a complex regime, wbi h will
briefly be described.
To govern the vast royal enterprises of the Royal Forest (boscus
dominicu.s regis), under the king, the Justiciar supervised an administrative
headquart r system the Capita/is Forestarius. 6~ Th dutie of the forest
justices, under the Ju ti ia l~ were es enria ll y ministerial, or quasi-judicia l,
with appea ls of their decisions or hearings on major matters coming to the
Justiciar. The forest ju tices governed by convening COtlrtS in each forest,
and through their agents (the wardens) would see to the release on bai l for
poachers, hoJd inquisitions on requests for royal grants, and oversee f rest
governan -e. In 1236, the chid justice of the forest's functions weJ;C divided,
north and outh of the river Trent. Th office of rhe two forest ju tice~
conrinued ulltil al a lished by thcAcr of 1817. 65
A number of courts convened in the forests. For example, some adjudicated
charges of crimes, su has th attachment courts, meeting routinely about every
40 days, to hear pleas of vi lations for which arrests (attachments) had been
made, and to a se s fines for violations of rights af vert or to punish escapes
of domcsti an 'malsimo the king's demesne. Some courts were qua i-judicial,
and some were like boards convened three times a year to addre s iSSlles
for administration of Forest Law. For examp le, the swanimoles c nvened
foresters, Verderers, and agisters together to arrange for the agistment into
the woods of the king's demesne, pannage for example, and as essing the fees
for such. Other assemblies were executive conclaves, royal courts. There were
Special Inquests regarding individual fOrel>i venison offenses which gathered
62. See Charles R. Young, The Forest Eyre in England During the Thirteenth Century, 18 AM.]. LEGAL HIST. 321, n.3 passim (1974) (discussing the records for the Forest
Eyres).
63. ROGER MILES, FOREST[tY IN THE : NGl.lSH LANO CAPE 26 (1967).
64. On the king's administratio.n see g''1lemll), RICHARDSON & SAYLES, supra note
24. The seat of governance is referenced in the Forest harrer chapter 16.
65. Abolition of Certain fficer of Royal Fore r Act, 1817,57 Geo. 3, c. 61; see
GRANT, supra note 7, at 88.
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evidence to submit to the Forest Eyre, whether by individuals or townships.
The high court, or Justices in Eyre of the Forest (also known as the justice
seat), eventually came to absorb these other courts.
The king appointed justices to the Forest Court, or Forest Eyre, to
determine pleas of the forest in various counties concerning purprestures
or encroachments on royal rights, wastes, and trespasses. All earis, barons,
and knights who held land in or near the Royal Forests, and all bishops, and
other ecclesiastics in the area were summoned to attend the Forest Eyre. The
foresters, Verdcrers and agisters attended as well. The Forest yre reviewed
the king's intere ts, and heard the forest pleas, which were many and varied. 6G
For example, tlI}der the FOfest Charrer, G7 high churchmen an d nobility cou ld
tak two deer whiJe passing through a Forest for their food, but exceeding
this amount was prosecuted as veni on taken without warrant. Attendance
of everyone local at a Special Inquisition or Forest Eyre wa r quired, and
amercements were collected from those who failed to attend. Those who
failed to attend the Forest Eyre were fined. 68 General Inquisitions were held
when townships did not fully attend, and fines were assessed. Decisions of
the Fore r Eyres were re orded, doubtle more to averse revenues due
the king than to report adjudications of rights. G By the time of Edward 1
lega l representatives not yet with legal education were representing noble
Landholders, appeaong in these courts to press pLeas'?o Forest Eyres reviewed
claims of illegal exactions, encroachments on the king's rights, payments
due for assarts, herbage, timber exports, harms from overgrazing of pastures
by domestic animals, waste or destruction of forest resources, and the value
of windfalls of wood. Forest Eyres were authorized to convene a jury of 12
knights and free men, which Forest Justices consulted to determine fines
(amercements). The Forest Eyres received pleas complaining of violations
of the Forest Charter, which suggests that there was confidence in the
adjudicatory process and judges.71 These courts were also largely the only
pathway open to complain and seek relief.

66. See G.]. TURNER, supra note 25, at 1-131 (reprinting the memorials of the deliberations of the forest justices).
67. See Forest Charter, supra note 3, at ch. 11.
68. GRANT, supra note 7, at 55.
69. Pipe rolls recorded the financial returns by sheriffs, including rents, fees, and the
fines and amercements of the Forest courts. See, e.g., D.]. STAGG, A CALENDAR OF NEW
FOREST DOCUMENTS 1244-1334 (1979).
70. 4 THE FOREST OF PICKERING, NORTH RIDING OF THE COUNTY OF YORK xli
(Robert B. Turton ed., the North Riding Record Society, 1897).
71. Ralph V. Turner, John and Justice, in KING ]OHN: NEW INTERPRETATIONS 317,
317 (S.D. Church ed., 1999).
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In addition to itinerant eyres and other courts held around, in or near
Royal Forests, there were officials residing in each Forest. n Under the
Justiciar, a warden governed one or more Forests, and with the consent of
the king could assign portions of his wardenship to others for life. They
were the king's executive officers in the Forests, and they delivered venison
or wood as directed by the king. Some were hereditary offices, and some
also were granted special rights, such as for hunting by falconry. A warden
would lose his office if found by the Forest Eyre to have abused it. 73
To check on the wardens, each Forest also had a set of four Verderers
(viridarii), who reported directly to the king, not to the wardens. They were
elected in each county and held office for life, or until removal by the king.
Verderers were usually landed barons or knights. Their chief work was to
attend the forest courts. Foresters were appointed by the wardens, and paid
by the warden. Usually numbered at five per Forest, each with an underforester or page, they policed the Forest for trespasses of venison or vert,
for poaching and timber removals, and they arrested (attached) those found
violating royal rights of venison or vert. To pay for a forester's services,
the king conveyed rights to receive income to each warden. Examples of
such entitlement were collecting bark or wood, or charging fees for required
services, such as chiminage (the escort of persons through the Forest, as
when deer were fawning in the fortnights before and after midsummer).
However, as payments were often inadequate to meet their needs, foresters
extorted their remuneration from inhabitants of the Forests as they could.
Pleas asserting grievances against foresters and wardens were lodged
in inquisitions and eyres, which the Justiciar convened either routinely or
at special times. Attendance at those courts also was compulsory for local
inhabitants. In each Forest the wardens appointed four agisters, to collect
money from those who had permission to have their cattle and pigs in the
king's demesne fields and woods (agistments). They counted the animals
allowed into and coming out of the pasturage and pannage.
When the king granted lands from the Royal Forest to barons or to the
Church for his military retainers (boscus bara, boscus priori, boscus mili),
these proprietors of lands (thereafter known as parks, chases, or warrens)
were obliged to have woodwards and other officers (e.g., warreners, reeves,
beadles) whose jobs were to police the woods and game to ensure that royal
rights were not abridged. Providing services analogous to a royal forester,
these private officers served the lord who retained them as well as the king;

72. M c KECIcI NI P., supra note 39, at 414. The Forest offices are described in detail
in NlANwo o D, supra note 11, and G.]. TURNER, supra note 25, at "Introduction." For
other legal instirurions, see generally GEORGE B. ADAMS, COUNCIL AND COURTS IN
ANGLO-NORMAN ENGLAND (1926).
73. GRANT, supra note 7, at 94.

THE CHARTER OF THE FOREST: E VOLVING HUMAN RIGHTS IN N ATURE

331

the lord of each manor presented these woodwards or other private officials
to the king's forest justice to swear an oath to protect the king's interests.
Finally, once in three years an inspection of all the metes and bounds
of the Royal Forests wa to be conducted by th e regarders. Tills regard,
recogni~e d in the Charter of th e Forest 74 took place when the king ordered
an eyre convened a nd directed that 12 knight be a ppointed to investigate
and answer to a set of interrogatori abollt the king's demesne and his
rights (known as the chapter- of the Regard),75 Perambulations of Royal
Forests were held to clarify borders of royal demesne. This audit settled
disputes, adjusted rights, and appears to have served a purpose not unlike
a contemporary fiscal audit by an auditor-general or cours des comptes.
Failure of the regarders to make their inspections or report to the Forest
Eyre resulted in the eyre assessing fines against them.
To sustain such an elaborate regime for governing the Royal Forests, all
kings, and particularly King Henry II (r. 1154-1189) and King John, devoted
significant personal attention to appointing and supervising the officers
chosen for this forest bureaucracy. King John may have been illiterate,76 and
in any event relied on his scribes and officials to administer his Forest Law
regime. As Oliver Rackham notes,
The Forests were of more than merely economic value to the king.
Medieval kings were poor, and their authority depended on the power
to make gifts of a kind money could not buy, such as deer and giant
oaks. The Forest hierarchy gave the king unlimited opportunities to
reward those who served him well with honorific sinecures. 77
For example, in 1204 King John disafforested much of the Dartmoor
Royal Forest to the benefit of the Earls of Cornwall and commoners, in order

74 . Forest Charter, supra note 3, at ch. 5.
75. Richard Fi tzNigci, Dia/oglls de caccdrio el COllstitu tio Domus Regis of 11 77

in T HE DI Al.OGUP; OF TFffi EXC HEQ UER AND nm : STABLTSH MOIT OF TH E ROYAL H OUSEHOLD 90-91 (Emilie Amt & S.D. hurch tra ns.1. & eds., 2008 ): "Indeed the law o f the
forest and dl e moneta ry or corpo ral punishment of those wh o transgress there r rheir
abs()llItioo, is separa te f~om the rest of dlC k ingdom's judicia l system, a nd is subject to
the sa le judgment of the king or his e -pecia ll y appoi nted deputy. For it has irs own laws,
wllich :u;e said to be bases on tilC will of pri nces, not o n th e la w of th who le kingdom,
so that wha t is dOlle under Forese Law is ca lled just accord ing ro Forest Law, rather than
absolutely just." It was not just the rig hts of access that were clarified by rhe fo rest pe rambulation and regards to inspect a nd ma ke clea r the borders, bu t also which body of
jusric wb uld appl y. See also STUBS. supra note G, at 20'1.
76. CLAIR E BREAY, MA GNA CARTA: MANUSCRIPTS AND MYTHS 38 (2002).
77. RACKHAM, slIjlra note 53, at 138. This process continued into the future. Rackham nares: "Was oot Itaucer, in the middle of a busy life, made under-Forester of an
obscure Somersct Forest?"
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to secure funds for his wars with France. 78 Such grants of Royal Forest lands
raised funds but also led to expanding of farming and economic production
in England. These developments incrementally reduced some forest cover
while conserving the rest.
Changes in forest use also often led to new disputes. Incursions into the
adjacent Royal Forests were frequent, and often led to fines or were allowed
on the condition that annual payments (assarts) would be made. Disputes
often led to civil unrest and armed conflict, including questions about who
should serve in the various Forest offices described above. In the period
immediately following the Conquest, Norman familiares were unacceptable
in some regions, especially in Northern England. Administration of this
vast and complex regime was problematic. Kings Henry II and John made
governance of their Royal Forests a personal high priority, because their
income and power depended upon it.79
Until the 19th century, all kings after William the Conqueror expanded
the Royal Forest to aggrandize their assets. These expansions of forest
boundaries were called "afforestation." By expanding the borders of
a Royal Forest, land was removed from the common law and placed
under the Forest Law, and became the king's royal demesne. The barons
and commoners alike resisted afforestation whenever they could. At each
coronation, before swearing oaths of fealty, the barons demanded that
each new king acknowledge past wrongs under Forest Law, including
various afforestations. A Charter of Liberties had been granted by Henry
I (r. 1100-1135) on his coronation in 1100, which attests to the early and
ongoing political sensitivity associated with unjust management of uses of
the Royal Forests. Henry 1's Charter of Liberties (also referred to as the
Coronation Charter, an English-language translation of which appears in
this book as appendix A) had required that the bounds of the Royal Forest
be restricted to the Royal Forests' limits as they had been established at the
death of his father, William the Conqueror. This test became the benchmark
for the legitimate boundaries of Royal Forests. As they assumed the crown,
new kings conceded past inequities in governing the Royal Forests and agreed
to inspections necessary to undertake "disafforestation." Implementing
the promise to return to William's limitations on Royal Forests, however,
was invariably prolonged and delayed. Meanwhile, the king collected his
revenues, and his forest officers conducted busin~ss as usual.
Notwithstanding promises to maintain ancient limits to the Royal Forests,
Henry II and his successors repeatedly engaged in afforestation, thereby
increasing their revenues through additional co llecti:ons of fees, rents, and
fines, or grants of land. A contemporary bserver, RaduLfj Nigri, recorded
78.

79.

NAIL, supra note 36, at
HOLT, supra note 18.
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that Henry II used his royal powers to amass new sources of income: "His
greed was never sated; having abolished the ancient laws, he issued new
laws each year, and called them assizes."8o Significant expansions of the
lands held within Royal Forests, and the exactions that forest officers and
courts collected, prompted opposition. Barons often invoked their ancient
rights demanding disafforestations, citing the Charter of Liberties granted by
Henry I. On King John's coronation, the barons invoked Henry I's Charter
of Liberties, and John agreed in principle that the boundaries of the Royal
Forests would be disafforested and restored to William's forest borders.81
In the decades following the reign of William the Conqueror, as the
population grew, so did the ranks of forest users, and disputes as well.
When the barons would express their own distress, they increasingly were
the virtual representatives of all others who used the forests, commons, or
church alike. In the 13th century, the well-being of all depended on the yields
of agriculture and silvaculture by the commoners and small landholders, as
well as villeins on manorial estates. If the king exacted too large a part of
the Forest's income, this caused shortfalls in what was available to others.
This entire Royal Forest regime was largely independent of the common
law, or of the governance by sheriffs in each shire, or by manorial Courts. It
was a powerful socioeconomic and political force. It persisted for decades
after the Forest Charter was issued, albeit declining in vigor. By 1327, royal
acceptance of the Forest Charter's rights had been sufficiently acknowledged
such that Forest Eyres and Regards were held less often. 82
From a social perspective, the customary law usufructs of the commoners,
confirmed in the Forest Charter, were of more lasting importance than
the king's institutional systems to extract royal revenues. In feudal times,
the king's legitimacy formally rested on the papal endorsement of each
king's coronation oaths, but the king's temporal power depended on the
feudal obligations of "knight service," that is, military service given by his
barons, which over time was satisfied by a monetary payment (scutage),
since increasingly the king hired mercenaries paid using royal income. The
economy of the forest was at the foundation of these complex and interrelated
aspects of feudal political power. The growth of London, its trade, and the
economy of money rather than an economy of feudal services undermined

80.

JV.DULFUS, RADUJ,.Fl NIGRJ CHRONICA

(TF.fE CH RONICLES

O F RALPH NIGER)

13

(Ro ben Anstru ther ed., publL'ariolls of th e Caxtol1 Sotiety 1967) (1 85 1).
S1. Thi
harter a brogate. "evil customs" and promises an end to unjust practices.
It divided lands fot which military se rvice was req uired crom lands char co uld be ta xed. In
chapter 10 it provided that " I retain in my hand by the conunon consenr o f my barons,
In)' forests as my fat her had them." By such an acknowledgmen t, the hAl'olls ensured that
Ki ng John w uld not hold greater space. Sru u6 , S II/II'O note 6, at 116.
82. Y OUNG,SUPI'lJ note 14, a r 151. T he sta rure of 1327 was reaffirmed wh en Richa rd
II (\'. 1377-1399) accepted th R oyal Fo!;cst boundaries of his grandfarher in 1383.
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medieval obligations of fealty. Commoners' traditional usufructs persisted,
grounded as they were in the relationships of humans with the forests.
Norman feudal legal relationships already had changed and had become
muddled by the beginning of the 13th century. The mix of Norman laws
with older Anglo-Saxon rules and customary practices, together with legal
innovations by kings, such as the announcement of new Forest rules for
pannage or chiminage at the Eyre of 1198 in the northern counties, led to
disagreements about what laws governed conduct in Royal Forests. One
contemporary observer bemoaned how the king's need for money for his
wars in Normandy depleted everyone's assets, and complained that new
rules announced at the Eyre of 1198 were a "torment for the confusion of
the men of the realm."83 Disagreement about the content of the rights in the
Royal Forests was widespread. 84
As the first decade of the 13th century opened, the barons' frustration
regarding perceived unjust or arbitrary actions by King John and his
forest officers mounted. Several barons were in open rebellion. In a realm
accustomed to arguing about laws to justify exercises of power, it is perhaps
not surprising that two legal charters would become the tools used to settle
the English civil wars of 1214-1217. Carta de Foresta emerged to establish
justice.

III.

The Creation of the Forest Charter

What is less predicra ble is how M goa ar a and the Forest Charter would
establish the foundation fOf the evolution of the social contract in ngland
through tbe rule of law,85 Or that the Forest Charter would establi h norms
for jll t (clations between Crtl ia l parts of an economy grounded in natural
resource. Both Charters protected the rights of commoner and their land
boldings 86 empowering ba rons and commoner alike in theif recurring
83. GRANT Slwra nore 7, ar 20 (quoting Hovedcn, (R Ils Sr.) IV 63-65).
84. These claims m comporing amhoriry have been explored in analysis of the languages through which rhey were asserted. Sec SCott Kleinman Frid alld Fredom: RO)lal
Foresls and th e English jurisp1'llaell ce of La~mo/l's Brur al1d Its Rtulders, 109 MO DERN
PHILOLO GY 17,17-45 (2011), hrrp:l/www.jsror.org/srableJ10.l08 1661955 (last visited
M.ay 20 2014) .
85. When H e.nry m reissued rhe Forest Charter and Magna Carra in 1225, based
on hi • pontnneous and free wiU, he was sealing a commcr with society." " [Tlbc new
Charce.rs being parrol n mutual bargain between the king and b.is realm. This was because
they b. d been paid for. As rhe Cha rters thcrnselvc stated, in rerum for the concessioll
of liberties, everyone In tbe kingdom had gra nted rhe king a illtcenth of their movable
properry." G \RPENTER, supra note 30, at 383.
86. Articles 39 and 40 of Magna Carta provide that no freeman shall lose (be disseized of) his freehold except by due process of law.
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disputes with the king. Throughout generations of contested decisions
about Royal Forests, the Forest Charter produced the collateral benefit
of stabilizing large tracts of forest countryside that have endured for a
millennium.
When King John met the rebellious barons at Runnymede, he conceded
forest rights in three chapters of Magna Carta. 87 Chapter 44 excused all but
the accused from being summoned to attend the Forest Eyres, attendance
at which had been mandatory since the Assize of Woodstock. This freed up
the time of all and prevented the king from fining those who did not attend
court sessions. Chapter 47 provided that all forests made under King John
"shall forthwith be dis afforested," and that riverbanks placed "in defense"
would be made open to public use again. Chapter 48 mandated an inquiry
by 12 sworn knights, chosen by honest men in each county, into "all evil
customs concerning forests and warrens" and mandated that such evils
be aboli hed wichin 40 days of the inquest, provided King John would be
informed and would be present in England rather than being abroad, as
for war or crusa de. On the same day that Magna Carta was issued, the
barons o bliged King John to issue writs to his sheriffs directing them to
select knights to hold the local inquiries into evil customs and issues of
disafforestation. Some knights began this work. 88
Ouce King John left Runnymed , he sought to undo all that he had
agreed to do. As noted a bove, he convinced Pope Innocent III to annul
Magna Carta, whi h occurred on August 24, 1.21 5. (Pope Innocent UI aJ 0
excommunica ted the baro ns and suspended Archbishop Stephen Langton
who had facilitated the agreement on M agna Ca rta .89 ) _Moreover, when
Henry Ill's guardians issued a new versi ' n of M agna Carta in 1216, these
three chapters on forests were deleted (as were 0me other chapters). When
King John di avowed Magna Carta, including th e chapter' of fore t rights,
he signaled hi s disrespect for the entire pact agreed upo n at Runnym ede.
John called upon loyal barons and his mercenaries to con tinue hi civil
war with the rebelJious ba rons. The continuing civil war in England was
87. 1215 Maglla Carta chs. 44, 47, 48, ill H OLT slIpra note 18, at 463 and 465 .
88. J. C. H olt, amo ng others, surmises tha t th e derail of th e p·rovi sio ns of tbe f rest
Charter is evidence th a t th e inqu ires of <H lea r some of th knights com missiolled by
Magna Carta to investigate the gri,evances that arose during th e reig n of King John h!ld
resulted in repo rts th at were reduced to tb e se pa rare cha pter of the Foresl C ha rrer. See,
e.g., H 01.T, supra note J 8 at 384-85; H olt o bserves: "The wo rk of the comm ission of
1215 must have bee n even more valua ble in comp iling the Charter of rhe Forest." Except
for chap ter 2 of th e Forest Charrer, "the resT were ne w a nd they ca.rl'ied the regula tio n
of the forest law fa r beyond a nyth ing coruidered or even suggcsred i11 any of tIl e ea rlier
documents."
89. G.W.S. BARROW, FEUDAL BRITAIN 204-09, 258-59 (1956). See also G.B. Adams,
Innocent III and the Great Charter, in MAGNA CARTA COMMEMORATIVE ESSAYS 26
(Henry Elliot Malden, ed., 1917).
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complicated in 1216 by the invasion of Prince Louis of France, the future
Louis VIII (r. 1223-1226).
King John's unexpected death on October 19, 1216, prompted renewed
negotiations between the Crown and the barons. Amidst the continuing
civil war and invasion by Louis of France, William Marshal, the Earl of
Pembroke, with other barons managed to restore the kingdom's governance.
John's nine year-old son, Henry, was crowned king by the papal legate
Gaulo (sometimes spelled Gaula). William Marshal became Rector Regis et
Regent, and managed to reunify the barons who had fought for and against
King John. In the name of young Henry III, Marshal reissued a shortened
Charter of Liberties (without the forest chapters) over Marshal's own seal
and that of Gaulo, to legitimize the new king and win support of barons
loyal to John. Louis' invasion was reversed; he lost a significant naval battle
and lacked sufficient munitions to continue. In September of 1217, having
negotiated the Treaty of Kingston (Lambeth), Marshal and the curia regis, in
the presence of Gaulo, agreed with Louis that he would abandon his claim
to the English crown and return to France in 1217.90
At this point, William Marshal consolidated support for the regency. In
1217, the regency made possible both the reissue of Magna Carta (without
the forest provisions, as noted above) and the issuance of the new Carta
de Foresta, which expanded the forest rights of commoners and others, in
order to end the excesses of the king's administration of Forest Law. As
Professor ].c. Holt has observed, the 1215 Magna Carta was the work of
King John'S enemies, but the 1216 and 1217 Magna Cartas and the Carta de
Foresta were the work of King Henry III's friends and supporters. 91
The barons who had begun to investigate abuses of ancient rights under
chapter 48 of Magna Carta had evidently compiled sufficient reports about
abuses of rights that these could form the basis for drafting the more detailed
rules for the Forest Charter. The barons had drafts of express forest liberties
that they wished to confirm and have observed. As Professor Holt notes,
"it is unlikely that such lengthy regulations could have been drawn up so
soon after the civil war without some kind of documentary preparation.,,92
No records have been found to document the actual drafting of the Forest
Charter, but its provisions speak for themselves. They are significantly
stricter on the king than his three abjured Magna Carra arricl .
As regent, just two years before he died William Marshal arranged for
Henry III to proclaim the Forest Charter on November 6 1217.9.1 For the
next six years, forest disputes receded as th e /'Own, the barons, the Church,
90.
91.

KATE NORGATE, THE MINORITY OF HENRY III 58-60, 279-80 (1912).
HOLT, supra note 18, at 378.
92. [d. at 384-85.
93. The history of this era is well documented. See, e.g., THOS . PITT TASWELLLANGMEAD, ENGLISH CONSTITUTIONAL HISTORY 112-16 (1905).
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and the commOI1CJ; re tared post-war relations. Nonetheless, old habits die
hard, and tbe rown s forest officers engaged in renewed arbitrary actions,
and violations of th Forest Chaner recurred. Thc aJchb ishop of Canterbury,
wjth support of the barons, exhorted Henry JU toseis u the Fore t Chartcr.
When William Briwcre, on of the king's counselors, J'esi ted saying that
conces ions extorted by force might not be ob erved, the archbishop replied:
'William, if y u loved the King yo u would not disturb the peace of the
ki ngdoro." 94 9n February 11. 1225 th e Forest , harter was reissued, along
with Magna Carta each over Henry Ill's own sea l.
At the time, Henry III had an urgent need for funds to confront French
aggression, and he agreed to issue the Charters in return for which the
barons agreed to provide the funds he required, a fifteenth of their moveable
property. Blackstone cites contemporaneous historical accounts: "Matthew
Paris informs us, that an original great charter under seal was sent to every
county in England, and to those which had forests within them a charter of
the forest was sent also."95 In fact, the king ordered his sheriffs to proclaim
and obey the Charters at the same time that he ordered them to assess and
collect the tax. Indeed, crusaders were told that their heirs could not enjoy
the liberties of the Charters unless they paid the tax. 96 This became known
as the Forest Charter of 1225. It was indeed a social contract.
Yet, no sooner had Henry III reissued the Charters, he and his successor
Edward 1 chose to ign re r renounce them when they thought they cou ld
get away with doing o. When Henry b 'came of legal age in 1228 he
neglected (some contend he annulled) both the Charters, on tbe grounds
that they had been issued during the regency (even though the J 225 charters
had been i sued over his own sea l) and he also rever ed disaHorcstlllents
made during his minor ity.97 Then in 123 , when the Crown again orely
needed funds, the barons prevailed on him to reconfirm the barter '
acknowledging that he did so notwithstanding that they were issued du 'ing
his minority. This pattern wa to recur throughout H ory Ill's reign, wirh
subsequent onfjrmations of the Charter: issued in 1251 1253 a nd 1264,
each time largely becau e the king needed financial support from his baron.
Each resulred in royal concessions, including measures for di affor tations.
Gradually, the terms of the Forest Charter were becoming well known
throughout the realm.
Despite the guarantees of Forest Charter liberties, unjust enforcement of
Forest Law produced new conflict in the countryside. To stay the unrest,
Edward I reconfirmed the Charter while abroad on November 5,1297, and
94. BOYD C. BARRINGTON, THE MAGNA CARTA AND
165 (1900).
95. Id. at xlv.
96. See CARPENTER, supra note 30, at 383.
97. Id. at 392-95.

OTHER CHARTERS OF ENGLAND

338

NICHOLAS

A.

ROBINSON

was forced to do so again in person on his return to England in 1298. He
also was compelled to name commissioners and perambulators to inspect
the Royal Forest's boundaries. 98 Edward convened a parliament in 1300
to receive his commissioners' report and then once again issued the two
Charters. Their legal standing was becoming indisputable, and there was
continuing popular intolerance of unjust enforcement of Forest Law or
afforestation.
King Edward I reconfirmed the Charter because he needed funds for
his battles with France and then the Scots. He had increased taxes on the
clergy, merchants of wool and leather, and the barons. The Church joined
the barons in their complaints. Edward also revived a tax on towns and
those living in royal demesne (tallage), and imposed duties on merchants.
As he assessed fines and collected taxes, complaints about violations of the
Forest Charter escalated. 99 The king resisted the monstraunces, or protests,
filed by the earls and barons, but in 1297 the Crown published royal letters
patent confirming Magna Carta and the Forest Charter "in all points."IOO
The Charters were ordered to be read aloud in every cathedral church twice
a year. IOI Perambulations undertaken under King Edward I in 1297 brought
some relief; they determined, for example, that half of the Forest of Dean
was not Royal Forest, and so for Bernwood and elsewhere. Io2
When he died in 1307, Edward's continued confirmation of the Forest
Charter had come to be matched by his acceptance of parliamentary
assemblies, which met now to "assent and enact" (consentiendum et
faciendum) the law. In the estimation of Williams Stubbs, the constitutional
"machinery" of England was now complete. I03 David Carpenter concurs:
by 1225 the king knew he "was subject to the law. It was neither 'fitting nor
right' for him to act unjustly."I04 Those governing then knew that Charters
would become a permanent feature of English political life, which "laid
tracks for the future but also sealed up the divisions of the past."IOS Although
still honored too often in the breach, the terms of the Forest Charter of 1225
would stay intact until Parliament would amend them centuries later.
98. YOUNG, supra note 14, at 124-25, 136-45.
99. Id. at 157-59.
100. G.W.S. BARROW, FEUDAL BRITAIN-THE COMPLETION OF THE MEDIEVAL KINGDOMS 1066-1314, at 382 (1956).
.
101. HOLT, supra note 18, at 400-05.
102. Perambulations were repeatedly demanded by barons and acceded to by the
king. YOUNG, supra note 14, at 135-48. For example, the Forest of Essex benefited from
perambulations in 1224, 1225, 1228, 1277, 1298, 1299, 1301, 1333-1335, and thereafter. WILLIAM RICHARD FISHER, THE FORESTS OF ESSEX 18-52 (London, Butterwo rths
1887), available at https:llarchive.org/detailslforestessexitshOOfishgoog.
103. STUBBS, supra note 6, at 54-56.
104. CARPENTER, supra note 30, at 386.
105. [d. at 386, 388.
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Substantive Provisions of the Forest Charter

The Forest Charter proclaimed forest liberties with such clarity that
those holding the rights could assert them through the Forest Eyres. The
recurring struggles applying the Charter of the Forest to the king's Forest
Law were proving grounds for Magna Carta. Professor Holt observes that
issues of disafforestation remained contentious throughout the 12th and
13th centuries: "Indeed, the repeated demand for disafforestation was one
of the main reasons for the periodical confirmation of the Charters from
1225 on to the end of the reign of Edward 1. The Forest Charter, and the
particular issue of disafforestation helped to keep the Magna Carta alive." 106
Ch. Petit-Dutaillis similarly observes, "It was principally the struggle for
disafforestment which connected the history of the Forest with the history
of the English constitution." 107 In its first 200 years of life, the Forest Charter
provided the principal legal framework in which rule of law principles could
take shape in practice. In this early period, Magna Carta provided only
incidental support for the Forest Charter. Centuries later the relationship of
each Charter would reverse.
The two charters were interdependent. Pleas of the forest would invoke
Magna Carta as grounds for mitigating enforcement excesses. Forest justices
had long assessed the amounts of amercements with regard to the social
status and wealth of the offender. Under chapter 20 of Magna Carta, a
freeman's fines were to be an amount that he could afford to pay "saving
his livelihood."108 Invoking this provision constrained the Crown's interest
in raising as much revenue as it could from pleas heard in a Forest Eyre. 109
Pleas litigated under the Forest Laws incrementally fostered respect for
law by claiming rights under the Charters. The Forest Charter's importance
today lies less in its particular provisions than in the fact that it defined the
legal space within which competing rights could be contested and through
which social order could be sustained. As Professor Holt further observed,
"The forest provisions of the Great Charter of 1215 and the Charter of the
Forest of 1217 marked an assertion of custom and the establishment of law
in a field recognized hitherto as totally dependent on the will of the king."110
Establishing respect for the rule of law does not happen in the abstract. It
Occurs and is reaffirmed in context, when concrete adverse interests can
apply existing law to settle ongoing disputes. It depends on knowing one's
HOLT, supra note 18, at 386.
PETIT-DuTAILLIS & LEFEBVRE, supra note 6, at vol. II, chs. 6,7,8.
1215 Magna Carta ch. 20, in HOLT, supra note 18, at 457.
See Young, supra note 62, at 327-28.
HOLT, supra note 18, at 53. Accord FITzNIGEL, supra note 26, at 60 (confirming
that the Forest Laws were not based on or governed by Common Law but were exclusively at the will of the king).

106.
107.
108.
109.
110.
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rights. The provisions of the Forest Charter and Magna Carta were well
known, since both were repeatedly copied, sent throughout the realm, and
read aloud together. 111 Adjudicating the pleas of the forest bred respect for
commoner's rights and forged foundations for the rule of law.
The text of the Forest Charter is extraordinary because it speaks to the
rights and interests of the people more than those of the Crown, the lawgiver. A chance occurrence made this politically possible. The sudden death
of King John, and the succession of nine-year old Henry to the throne,
provided the collective leadership of the regency with the opportunity to
legislate terms to settle the raging forest disputes through proclaiming the
new Forest Charter. Henry's Regent, William Marshal, Earl of Pembroke,
had been with the barons at Runnymede. At and after Henry's coronation,
he administered the realm to bring the Crown and barons into accord on
what rights and liberties could avoid the injustices experienced under Forest
Law. By 1225, when Henry III reissued the Forest Charter spontanea et
bona voluntate nostra, the Forest Charter had become an acknowledged
legal bond between the Crown and the barons. l1Z
The Forest Charter consists of 17 chapters addressed to two groups:
(a) those who hold and use lands subject to the Forest Law (i.e., th~
archbishops, bishops, abbots, priors, earls, and barons); and (b) those
officers whose discretion is now fettered by the restrictions of the Forest
Charter, as the Charter's salutation recites the justiciars, foresters, sheriffs,
reeves, ministers, "et omnibus ballivis et fide/ibus SUiS."l13 The terms of
the Forest Charter of 1217 restricted the king more severely than had the
three forest chapters of Magna Carta in 1215. Only one forest provision
from Magna Carta (chapter 44) was carried over into the Forest Charter:
in chapter 2. All the rest of the Fore'st Charter was new, and it confirmed
customary law rights against rights of the Crown. Through the Forest
Charter, the king pardoned past offenses and reversed the assarts and
purprestures on private properties since Henry II's reign,114 and assured
the rights of those with legal usufructs in the Royal Forests. 115 Most
significantly, the Forest Charter immediately decreed disafforestment of
the lands added to Royal Forests by Kings Richard I (r. 1189-1199) and
John beyond the boundaries of the Royal Forests of 1087, when William
the Conqueror died. To implement this disafforestment, the Forest Charter
111. FAITH THOMPSON, THE FIRST CENTURY OF MAGNA CARTA 63 (1925).
112. Henry III also "put on record the grant of a fifteenth of moveables made to him
in return for this 'concession and donation' on his part." KATE NORGATE, THE MINORITY
OF HENRY III 250 (1912). The barons would not make the payments the king needed
without the issuance again of the Forest Charter and Magna Carta.
113. Forest Charter, supra note 3, at salutation ("to all bailiffs and our other faithful
subjects." ).
114. [d. at chs. 4 and 15.
115. [d. at chs. 9, 12, 13, and 17.
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required an inquest "by good and Jawfull men"11 6 of the affore tmellt
of Henry II, 0 determine which were to be disaH rest d. Only William's
demesne wa to remain Royal Forest. Whereas .Magna a rta in 1215 had
deferred disaffor stment · f area a (Juired by Henry 0 and Richard 1
the 1217 Charter decreed immediate disafforestment and enabled many
future perambulations that were to restore rights upon which kings had
encroached. A procedure to enforce Forest Charter rights existed, and
would be used repeatedly.
The Forest Charter's separate articles, or chapters, may be restated from
their Latin text and summarized, in plain English with chapter numbers
added for easier reference, as follows:1!7

1.. The common right of gathering herbs and berries in the forests
(herbage) i pre erved, even in the kiug's Royal Forest domain
(demesne), and all Henry U's expan ions of his Royal Forest
domain (afforestatio11s) arc to be reversed fullowing all independent
inspection.
2. Those who live in or near the Forests no longer must attend sessions
of the Forest Courts (eyres) when these itinerant courts come to
their area, unless they have been charged with an offense or are
sureties for those charged. This frees all from the threat of being
fined (amerced) for failure to appear, and frees up significant
amounts of time.
3. All expansions of Royal Forests (affOl'estations) under Kings Richard
and John are rever ed immediately. Exi ting procedures for the
physical inspe cions of Royal Forest boundaries (perambulations)
provided a means to enforce this provi iOll, and res't re lands that
had been unjustly taken.
4. AU hold'ings by ecclesiastic noble, and free holders (libere tenel1tes),
as they were at ~he time of the coronation of Henry are to be
restored, and any fines, rents, and fees assessed on these lands are
for iven' unauthorized land use (pu.r/Jrestures), degradation of
resources (wastes) and compulsory payments, like rems (assal'ts)
required for those uses as they were in existence from the second
year after Henry ill's coronation are to be asse ed and paid. This
set limits on what th e Crown could claim for revenue.
5. ]nspections of the R yal Forests (l'ega1'ds) are to be held ill
accordance with the practices as prescribed ar the time of the
coronation of Hel1ry II, every thr e years regul.arly. Thi restores
traditionally accepted procedures and restricts the king to follow
only this procedure.

116. Id. at ch. 1.
117. !d. (in its entirety) .
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6. Formal inves tigations (inquiry ) to determine who possesses dogs
near R yal Forests is constrained, and the pra rice or rem ving
the toes of dogs ("Iawing" ), a rensibly to keep th em fT m chasing
and killing the lUng's deer is curbed, and allowed only whcl,'c the
practice was in force as of the coronation of Henry II, and when a
dog is found the cutting is limited to three toes cut from the front
foot. The fine for having dogs whose toes have not been removed
(unlawed) is set at three shillings, and no longer mayan ox be taken
for the lawing of a dog. Hunting or traveling through Royal Forest
with dogs remains banned.
7. Foresters may not collect exactions of grains or sheep or pigs. The
number f fores terS is to be determined by the 12 knights chosen
for con,ducting i.nvestigations (l'egal'ders) during their inspections of
Royal Forests.
8. Councils to supervise the introduction of domestic animals into
the forests [Swanimote courts, from an old Anglo-Saxon word,
"swainmote," meaning a meeting of swineherders] are to be held
regularly three times a year, to arrange for the counting (agistment)
of the pigs that enter the Royal Forest for eating mast and acorns
(pannage), or to manage commoners' usufructs to ensure no
disturbance of allowing for mating and fawning of deer. Foresters
and Verderers are to meet every 40 days to deal with arrests
for offe nses o f killing r huntiJ1g deer {n:e ' passes ()f venison ) or
harvesting vegetati n with ut a l1thority (trespasses of vert ).
9. E very free man (libel' h01'flO) can let his animals use (agist) hi wn
forestlands located within Royal orests at will , and ca n drive hi.
pigs through the Royal Forest to allow them to reach places to eat
acorns (pannage), and if a pig strays into the Royal Forest for a
night, it shall not be an offense.
10. No one shall lose life or suffer loss of limbs as punishment for
killing a deer. [The old penalty, still allowed in 1198, had been
loss of eyes and testicles, but in place of dismemberm nt, evere
fines had become preferred in the 13th century.IISj Th person who
kills a deer shall be fined and if he cannot pay a fine, he shall be
imprisoned for a year and a day. He can then be released, if he posts
sureties, but if he cannot do so then he is to be exiled.
11. Archbishops, bishops, earls, and barons traversing Royal Forests may
take one or two deer, in view of the foresters, for their own use, and
may blow horns to scare up deer or show when they are not hunting.
12. On his own land and with his own access to water within a Royal
Forest, every freeman (liber homo) can make a mill, fishpond, dam,
118. See

GRIFFIN,

supra note 18, at 16.
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marsh pit, or dike, or reclaim arable ground, without danger of
constituting an offense under the Forest Law, so long as it is not a
nuisance to any of his neighbors.
Within his own lands located in Royal Forests, every free man (liber
homo) can have eyries and nests of hawks, and other birds, and
may take any honey from wild bee trees discovered in the forest.
Only a forester who holds his office by hereditary right (forester in
fee) can escort persons through a Royal Forest and take a fee for
doing so (cheminage) or collect a toll, which is set for carriage by
a cart at two pence per half year, and for a horse a half penny per
half year. Persons carrying their brush or bark or charcoal on their
backs shall pay no fee (cheminage), unless they are removing it from
the king's domain in a Royal Forest (demesne).
All offenses committed during the time of Henry II to the coronation
of Henry III are pardoned, but those pardoned must find sureties to
pledge that they shall not commit new violations.
Procedures for handling offenses are regularized. No warden of a
castle may hold a court to enforce Forest Law or to hear pleas of the
Forest, and foresters who make arrests (attachments) must present
them to the Verederes, who will make a record and present them
to the forest justices when Royal Forest Courts (Eyres) are held to
determine forest pleas.
These liberties of the forest (libertates de forestis) and free customs
traditionally had (consuetudines predictas et libertates), both within
and without the Royal Forests, are granted to ecclesiastics, nobles,
freeholders, and all in our realm (omnes de regno nostro), in short
to everyone. Everyone is also obliged to observe the liberties and
customs granted in the Forest Charter.

With these 17 specific, succinct, and clear provisions, the Forest Charter
established the terms for a just society in the critical context of forest
governance in 13th-century England. These terms would remain intact
for the next 500 years and more. The Charter's requirements that the
afforestations of Kings Henry II, Richard I, and John be disafforested meant
that these lands would be removed from under the Forest Law and returned
to the realm of the common law, and to their prior proprietors. 119 Previous
royal grants of privileges for clergy and nobles were confirmed. 12o Past
injustices were erased when amercements for offenses in the reign of Henry
II were remitted and amnesties granted. 121 Prospectively, restrictions 011 the

119. Forest Charter, supra note 3, at chs. 1,3.

120. Id. at ch. 17.
121. Id. at chs. 4,15.
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use of the forest's produce were reformed. 122 Very limited hunting rights
were accorded to landed nobility.123 Rules for Forest Court proceedings
were regularized 124 and penalties clarified. 125 Unlawful exactions and other
evils and malpractices of foresters were prohibited. 126
The Forest Charter's provisions for commoners hold continuing importance. The Charter made numerous references to customary rights of commoners, such as herbage, estover, pannage, pasturage, and other usufructs.
When the barons insisted on confirming rights that would benefit all of the
people in the 13th century, they set ociety on a path for en uring public
rights generally. Parliament's later mandate to represenr the people i forecast in chapters of the Forest Charter privileging common rs. When the
Forest Charter established liberties of the forest for all, rights that Sustain
their economic and social lives, the Charter also anticipated what today
is expressed in human rights instruments. l27 The open-ended provision of
chapter 17 in the Forest Charter, guaranteeing the "liberties of the forest"
and "free customs," allowed future generations to elaborate and evolve new
definitions of these liberties and shared rights.
Important' also was that the Forest Charter acknowledges the legitimacy
of the killg'S demesne, his core holding in the Royal Forest. T here is a
reciprocity between the king and the people. Th Forest hat·ter insists that
its terms be observed by the people as well as by the Crown. King Henry
III used thi duty to resist d isa fforestments tlla t encroached on his demesne.
Moreover, by appearing to defend the rights of commoners, the Crown
"could hope to win favour of sections of society below the magnates."12K
Because the Forest Charter confirmed that the kiDg's Royal i'oresrs were
his legitimate overeign estate, these forest areas were protected against
developmem. The environmental stewardship implicit in this has not been
acknowledged, but it should be. In retrospect, this acknowledgment has
been fundamental ov r the centw'ies in stabilizing the Royal Forests as what
we now ca ll pI" reeted a)·eas. They were largely removed from what became
a marketplace in land (except for the Cr wo's own disafforestmems), and
everyone regarded them a bing set a ide LInder a special g vernance regime.
In 1225, th e Forest Charter's recogn ition of R yal Fore ts was also a
concession to the king's ancient rights, legitimizing the Royal Forest with
the borders that William the Conqueror had established. Once the ao iellt
122. Id. at chs. 9, 12, 13.
123. [d. at ch. II.
124. [d. at chs. 2, 8, 16.
125. [d. at ch. 10.
126. [d. at chs. 5, 7,14.
127. Guarantees of economic and social rig.hts, as human rights, are today found in
the Universal Declaration on Human Rights, and the two Covenants bring these rights
into public international law.
128. CARPENTER, supra note 30, at 386-87.
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metes and bounds of the king's demesne were confirmed Carta de Foresta
provided that the king had to observe customary law us ufructs therein.
Chaptcr 1 recite that, a lth ough the king's demesne is ackn owledged existing
common rights of herbage, and other uses in the fore t, nrc secured. Th.ese
rigbts of «free men" pCJ;S\ 'r to the present, as is seen today ill the N w Forest.
Fina lly the term of the Fo(c t Charrer are prescient in the way that they
linked rights to procedur for vindicating tho e rights. When kings resisted
observi ng Fore t Charter rights, recourse to these procedures pr vided avenue
to seek justice. Although often ineffective, by repeatedly invoking their rights
through available procedures, commoner and barons over time won the
Crown's observance of their Forest Charter "liberties.' Di afforestations
were implemented following perambulations; the adjudication of the rights
following disafforestation led to hearings of competing claims, settled by
law rather than re rt to arms. The open proceedings of the Forest Eyres
allowed predictable and fairly transpal"ent decision making, while affording
rhe right of a hearing. The pleas of the forest were procedural means to invoke
and apply rights of the Forest Chalter in pecific in tances. The Charter's
clear articu lation of specific rjghts corre lated with known procedures and
designated royal officers to administer rhem, is amon the Fore t harter's
most significant features. The Charter provided rights with remedies.
The Forest Charter bolstered tbe economy of its time providing a more
secure and stabl setting for agricu lture and si lvaculture. The Charter's
provisions in chapter 14 about the role of charcoal production and trade
anticipate roles that Royal Forests would COme to play in the 16th and
17th centuries. Addjtional uses beyond customary Jaw usufructs already
had appeared by 1217, and further new uses of forest resources would
emerge. While ustaining rraditional forest usufructs wa the Charter's
immedi.ate fo us, by leaving the scope of forest "Uberties" open-ended, the
Charter allowed for their evolution in later ag . The F rest Charter would
accommodate remarkable adaptations in centuries to come.

V.

Evolution: A Forest Charter for Each Generation

Over the next 500 years, each gcneration shaped the Cha.ltcr of the Forest
to serve its own interests. The unique Law of the Fore r 0 ably set forth
by John Manwood for the times of Queen -lizabeth I (r. 1558- 1603),129
grad ually valved im a regime f r commer ial timber and ubseguently inco
the conservation law regime under Queen lizabeth II (r. 1952-pre enc) .13o
129. MANWOOD, supra note 11.
130. See, e.g., the 20 conservation areas in the New Forest National Park, "of which
three straddle the boundary between the Park and New Forest District Council's area."
Conservation Areas-New Forest National Park Authority, NEWFORESTNPA .G OV.UK,
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The interveniJ1g yea r endowed the Fore t Charter with a ttribute sought
by each preva iling acial order. The ore t Charter itself beca me the focus
of new appeaLs [0 tr.adition, ju t a in the 13th century ad vo ate for Royal
Fo rest rights invoked the Charter of Libertie of Henry I. Eventually, English
ommon law eclipsed [he aw of th F re t and Pa rJ.ia mentary statutes
ab o rbed, revised, and laborated provisions of the Forest Char.tcr. 1J1 The
fow' next rages of this socia l evoluti n offer insights a bout both th e rule of
law and environmental conservation.

A.

The Forest Charter from 1400 to 1850

The socia l histOry of h w English ociety regarded nature parti ula rly in
eacb of the Roya l Forests, is a task beyond the scope of chi chapter. Suffice
it to ay that each generation's perceptions of the Jaw of rhe .l and feflected
prevailing pel:ceptions of nature. Recalling the highlights of eh e socia l
change over ~ ill centllcie ets the stage for exa mining the contemporary
relevan ce of eh Forest harter on the eve of its 80Qth a nniversary.
During the 14th and 15th centuries rhe Fore r Charter was no longer a
th e center of gavemIllentaI decision making. Society endured tbe turm il of
exten ive a nd deep loss of li fe caused by the Black Dea th in 1349, by civil strife
including the Peasants' Rev It of 1381~ a nd by the War of the Roses, which
weak ned the barons. Repeatedly, king ra i ed rev nues through grants of
forest [ra<:ts to other. By the 17th entmy, private wooded parks, cha ses,
and warrens were widespread, and thei t propriet rs tended to their natural
reso urce more ass iduoLlsly than the Crown djd for the largely untended
Royal Forest. COlIlm ncr expanded heir uses of fore reS()ll\"ces in Royal
Forests. Pores ourts continued in some places to m ediate dispute. Urba,n
centers and trade grew more powerful, with wool farmers, manufacturers,
and merchants gaining wealth and influence. 132

http://www.newfores tnpa .gov. uk/in fo/2 0044/building_ conserva ri 00/271 onserva tion
_areas#.U1 6qBCjmKBg (last visited M.ay 20, 2014). Queen Elizabeth 1l visited rne New
Forest at rne concl usion of her Dirunond Jubilee. See Diamond jubilee: Qlleell Visits
Cowes anr! New Forest 011 Filial Day, BBC NEWS, Jul. 25, 2012, http://wWIV.b b.com
Incws/uk-england-hampshire-1 8971. 802.
131. DlLring the reign of Henry 1II, severa l authors compiled the treatise. See HEN RY

or BRA1TON, De LEGlBUS £T CONSUETUDINInUS ANG.LlA.E: N THE LAw AND Cu TOMS
or ENGLAN D ( L235). This text elaborate lega l practices of land tenures and other provision of wh<Jt would become comlnon law, bur makes slight mention of Magna Carta
and omits the forest Charter probably becallse Hellry ill did not wish to acknowledge
that lei s Forest La w prcwga tive were restrained by the Forest Charter. Sse Harv:ud
Law School Bra etoll Online Fl ome Page, BRACfO N.L\w (Apr:. 2003), Imp:llbracton.l aw
.harvard.edu (last visited May 20, 2014).
132. See generally, EILEEN POWER, THE WOOL GRADE IN ENGLISH MEDIEVAL HISTORY (1941).

THE CHARTER OF THE FOREST: EVOLVING HUMAN RIGHTS IN NATURE

347

Parliament's authority also was growing. In 1407, Henry IV
(r. 1399-1413) recognized Parliament's decision-making roles regarding
taxation and spending. 133 Legislation shaped law consciously, rather
than relying on custom or judge-made common law. The struggles and
bargaining between the Crown and the barons was absorbed into an
emerging parliamentary system.
Types of forest uses also changed. By 1476, the printing press had been
developed in England, and millions of tons of wood were harvested per
year to produce paper.134 Renewable timber production became a priority.
Timber was also needed to build the ships for the Royal Navy and merchant
marine. Parliament began enacting legislation in 1482 through the 17th
century to facilitate converting forests into timber plantations. 135
The Tudors used the Forest Charter when it suited them. Georges
Ferrers published an English translation of the Great Charter of Liberties
and the Forest Charter in 1534,136 and went on to advise King Henry VIII
(r. 1509-1547), who invoked the Forest Charter to revive royal forest
prerogatives. 137 Henry VIII incurred large debts. Seeking to increase royal
income independently from Parliament, he allocated Royal Forest lands to
secure wealth, political support, and services, and seized Catholic Church
assets in 1536 when he broke with Rome.138 Henry collectively go~erned
133. Douglas Biggs, An III and Infirm King: Henry IV, Health and the Gloucester
Parliament of 1407, in THE REIGN OF HENRY IV: REBELLION AND SURVIVAL 1403-1413,
at 180 (Gwilyn Dodd & Douglas Biggs eds., 2008). The long Parliament of 1406 from
March and to the end of December met and granted taxes only after securing major
reforms, including an audit of the new land tax passed at Coventry in 1404, and reforms
of the Council (Councilors had to swear not to take anything but their official salaries).
134. HENRY R. PLOMER, A SHORT l-!ISTORY OF ENGLISH PRINTING 1476-1900
(1900).
135. Legislation to encourage the production of timber included the following: An
Act for Inclosing of Woods in Forests, Chases and Purlieus, 1482,22 Edw. 4, c. 7; An Act
for the Preservation of Woods, 1543,35 Hen. 8, c. 39; The Delimitation of Forests Act,
1640, 16 Car. 1, c. 16; and An Act for the Punishment of Unlawful Cutting or Steeling or
Spoiling of Wood and Under-Wood and Destroyers of Young Timber-Trees, 1663, 15 Car.
2, c. 2. See JAMES, supra note 7, at 139-88.
136. "The Great Charter called in laytn Magna Carta with divers olde statutes whole
titles appere in the next leafe newly corrected [ ... translated out of Latyn and Frenche
into Englysshe by George Ferrers], Imprynted at London, in Paules church yerde at the
signe of the Maydens heed by Thomas Petyt, 1542." GEORGES FERRERS, DIVERSE OLOE
STATUTES (1534).
137. "Henry VIII, for instance, who hunted deer with passion, was the last king to
create a Royal Forest, the forest of Honour at Hampton Court in 1539." NAIL, supra
note 36, at 14-15. "[T]he structure in Epping Forest now misnamed 'Queen Elizabeth's
Hunting Lodge' is really a 'standing,' or observation tower for ceremonial hunts, built by
Henry VIII in the 1540s when he tried to make a part in part of the Forest of which he had
confiscated the land from Waltham Abby." RACKHAM, supra note 53, at 138.
138. Henry VIII's Statute of Enrolments recorded land tenures. See 27 Hen. 8, c. 16.

348

NICHOLAS

A.

ROBINSON

all the Church and Royal Forests in the Crown Estate, first in 1547 under
a Court of Augmentations with two masters and two surveyors-general,
and subsequently directly under the exchequer. 139 Administrative surveys
replaced the perambulations. The king also sold Royal Forest lands and
harvested timber to build ships and run forges. Elizabeth I followed this
path. In her reign, John Manwood first published his Treatise of the Forest,
definitively accounting for the Charter of the Forest and Forest Law. 140
King James I (r. 1603-1625) sought to restore control over Royal
Forests to enhance his revenues. He announced he would enforce the
Forest Laws "which were as ancient and authentic as the Great Charter."141
Disingenuously, he omitted any reference to the Forest Charter. In 1661, his
grandson, Charles II (r. 1660-1685), cut down 1,800 oaks in the New Forest
for building ships for his Royal Navy.142 Forest symbols would come to be
synonymous with the king's power, foremost the oak tree. James launched
inspections of assarts in Royal Forests, raising £25,000 by compounding
the fixed payments due that were applied to those occupying royallands. 143
King Charles I (r. 1625-1649) continued to disafforest and sell Royal
Forests, such as in Dean.144 Again needing funds to deal with the French,
Charles returned to afforestment, enlarging the Royal Forests, and then
selling off the parts he had seized. Royal commissioners were sent to
perambulate the Forests and reclaim lands. Landholders were required to
pay substantial sums to have the land they wished to have disafforested.
The Crown imposed the heavy royal penalties of the Forest Law widely. 145
Around 1635, Charles reestablished Forest Eyres. 146 His afforestations caused
riots, the "Western Rising," in West Country forests, including Gillingham,
Braydon, Dean, and Feckenham. 147 Charles 1's offensive personal rule over
Royal Forests contributed to the discontent that ended his reign. The Grand
Remonstrance of 1641 protested "enlargements of forests, contrary to Carta
de Foresta," and the king's "destruction of the Forest in Dean, [which was]

139. See generally WALTER C. RICHARDSON, HISTORY OF THE COURT OF AUGMENTATIONS (1961). An Act for the Preservation of Woods, supra note 135, established woodland management rules to increase timber production. These rules were applied to both
Royal Forests and the woods taken from the Church; the Crown's principal interest was
in increasing revenues, not in silvaculture.
140. See MANWOOD, supra note 11.
141. GRANT, supra note 7, at 187.
142. NAIL, supra note 36, at 23.
143. GRANT, supra note 7, at 186-88.
144. SCHAMA, supra note 28, at 156; see also J.P. Sommerville, The Personal Rule
of Charles I, FACULTY.HISTORY.WISC.EDU, http://faculty.history.wisc.edu/sommerviUe
11231123%20303%20Personal%20Rule.htm (last visited May 20, 2014).
145. Id.
146. Id.
147. SHARP, supra note 34.
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sold to Papists" and demanded enacnnent of a "good law' to reduce forest
"to their rightfu l b lU1ds.' '148
New u e also came to the Royal Forests. T he Royal Forest of Dean
expanded its provision f charcoal for the forges for making iron there. 149
Forges were situated within the Dean Forest frOIll 1612 until about 1670.
lron making was the subject of a parliamentary Reaffore tati n Act in
1667.150 Forest Courts were held to regulate the activitie of the Free Miners
in Dean. Dean continued to be a source of wood for producing charcoal in
the late 18th century and the Free Miner of the Fore t of Dean continue
their practices to this day, under an Act oEParliament. 15 1
The leadi ng jurist in the 17th century Edward Coke described the Forest
Charter and law of the forest in the fourth part (chapter 73) of his Institutes
of the Laws of Enghmd (1671 ).152 This publication shaped the knowledge
of the Forest Charter f r generations. oke when asserting the rule of law
against Jame J, was removed a ch.ief ju tice, wa for a time detained in the
Tower of ondon, and helped prepare the Petiti n of Right of 1628. Hi
Institutes pub lished posthumously described tbeForest harter and argued
that the Law of the Forest wa constrained by common law. However, it wa
to be Parliament, not common law judges, that revised the Forest Charter
as a statute. IS3
Needing additional funds from Parliament for his struggles with France,
Charles I convened Parliament in 1628. In its deliberations over whether
to provide funds for the Crown, Parliament secured the king's consent to
the Petition of Right, which formally provided for no taxation without
148. Gardiner: Constitutional Documents of the Puritan Revolution, 43. The
Grand Remonstrance, with the Petition Accompanying it, CONSTITUTION.ORG, http://
www.constitution.org/eng/conpur043.htm (last v\sited May 20, 2014).
149. YOUNG, supra note 14, at 132-33; Mary Ley Bazeley, The Forest of Dean ;1"1
Its Relations with the Crown During the 1illel(th and Thirteel1th Call1llries, 33 TItANSACTIONS OF THE BRISTOL & GL,OU I!STERSHllU! AHCHAEOl.OGICAL Soc'y 153, 15 - 28.5
(1910). See SARA MAITLAND, GOSSIP FROM THE FOREST: THE TANGLED ROOTS OF OUR
FORESTS AND FAIRYTALES 171-88 (2012).
150. The Dean Forest (Reafforestation) Act, 1668,20 Car. 2, c. 3. See ANDREW RICHARD WARMINGTOlN, CIVIL WAR, INTERREGNUM & RESTORATION IN GLOUCESTERSHIRE
1640-1672 (1997).
15l. The Dean Forest (Mine) Act, 1838, 1 & 2 Vict., c. 43.
152. CO\-.'E, supra note 37, at ch. 73.
153.. The Forest Charter was nOt ~ubiecr to interpreration by rbe common Jaw courts.
Th analogous court of the forest, the eyres, applied and enforced rhe. Forest Law, but
did not change irs terms througb case law. As Parliament assumed aurhority co enact
sroWtcs, over time it selectively revised the Forest Chatter'_ provisions. ee references at
sl·IIJm note 7. For example, in the 19th century, "[tJhe game laws eroded rhe principles of
the Forest Charter. Where the Charter had proudly rcstated th e right of all to hum wild
arrilll als 011 tbeir own land, the gamc law removed thau:ight." RIVI'IN $lIpra L10te 18,
at 62. Finally in '1971 they aw no need for the residue of the an.cient Chartcl:', repea ling
even that, supra note 8.
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consent of Parliament, along with ensuring other rights, such as no arbitrary
imprisonment. This was the most important royal concession of rights to
the people since the confirmation of the Forest Charter and Magna Carta in
1297. The Petition of Right, in principle, resolved in the people's favor the
recurring struggle about the Crown's renewing its promise to adhere to the
Charters when in need of new revenues.
Nonetheless, in 1640, Charles I again needed funding and convened
Parliament. Complaints about administration of the Forest Law had
'continued. Upset with the Crown's practice of using t he courts to coll e t
revenue through fines, Parliament passed legi lation curbi ng abusive royal
practices in Roya l Forests. IS4 Thel'eaftcr, concems about the F rest Charter
again I'C eded with the social disc rd that accomparried the English Civ il
War. Oliver CromweLl prevailed and Charles 1 was executed. By 1653,
Parliament had granted its powers over to Cromwell, and Cromwell
annulled the Forest Charter and took Royal Forests into his power. lSS His
acts, however, wo uld prove ephemeraL After Cromwell's death ill 16S9, the
army and bar ns recalled rhe former Parliament, which invited Charles 1I
to return to ngland from bis exile abroad. The Royal Forests and Charter
were re tored, whereupon Charles n continued to sell off l1arts of the Royal
Forests to finance his regime.
In the Restoration, the Crown reverted to treating Royal Forests as
revenue and commoners' right suffered. The king's poucy roward Royal
Forests shifted to favoring timber production. In 1664,Johl1 Evelyn published
Silva, or A Discou.rse of rarest Trees and the Propagation of Timber
in His Majesl<
y's Dominions, iIi print througb a fifth edition in 1729. 156
Evelyn makes no mention of the Forest hart rand e sential1y dismissed
COlTlJTlOIlCrS' rights to rheil' forest usufructs. Allowing comm ner' u ufructs
hindered the siJvactllture that Evelyn espoused. His work promoted forest
management for timber production an provided justificati n for tbe
rown's re toring its rule in Forests in order to produce timber,primarily for
shjp . R f1ectillg the influence of ilva the Forest Courts rook d cis ions ro
preserve and advance the pr ductlon of timber for the Royal Navy.I S7 Now

154. 1640,16 Car. 1, c. 16, supra note 135.
155. See, e.g., Cromwell's actions with regard to the Forest of Needwood. JOHN
CHARLES Cox, TI-ffi ROYAl. FORES'r OF ENGLAND 142 (1905).
156. JOHN EVELYN, SILVA : Oil, A DISCOURSE OF FOREST TREES AND THE PROPAGATION OF TrMJj ER TN HLS MAJE TY' S DOMINIONS, As IT WAS DELIVERED IN THE ROYAL
SOCIETY IN 1662 (lSI ed. 1664), available at https:llarchive.org/details/silvaordiscourse
Olevel (Ias[ visited May 20,2014).
157. Fl'3DCe p llrsued forest t imber policies akin to those in England. See JEANBAI"i'IS'I'E OLBEIt'\' ORDONNANCE DE SAINT GERMAIN EN LAYE (n.p. 1669).
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the national defense required timber production. Inclosures weI · ordered to
protect tree plantations from deeJ" or intrusions by commoners. ISS
James II (r. 1685-1688) followed ha_des Il and was displaced in favor of
William III (r. 1689-1702) and Mary 1I (c. 1689-1694) in J 689. 1$9 Thereafter
Parliament's enactment of statutes began to reshape elements of the Forest
Charter, Forest Law, and Magna Carta. In January of 1689, Parliament
enacted the Declaration of Rights,160 strengthening civil and political rights,
but weakening the collective, common rights accorded in the Forest Charter.
Landed property owners were redefining forest uses through their influence
in Parliament. These private parks were often enclosed, and commoners
excluded, in disregard of their common law usufructory rights or the Forest
Charter's provisions. The Game Law of 1671 161 confirmed that hunting
was a privilege of freehold property owners. Poaching was made a felony.
This regime for hunting and fishing continued until 1831. Enclosures on
forested private parks and chases, with deer farms, transformed hunting by
gentry and kings alike into a restricted, legal privilege. Management of these
privately protected areas also privileged conservation of nature, to enhance
deer forest habitat. 162
The Enclosure Acts allowed private landowners to exclude both commoners and the king from forestlands. 163 English imports of wood from its
colonies and the expanse of trade generally reduced demand for wood products from Royal Forests, which also facilitated conversion of once Royal
Forests into private preserves. For example, Royal Forests disafforested,
sold, and enclosed included Enfield Chases (Middlesex) in 1877, Needwood
Forest (Staffordshire) in 1801, Windsor Forest in 1817, and Wynchwood
Forest in 1857. 164 Oliver Rackham notes, "When a Forest was enclosed its
158. CHRISTOPHER J ES EL, A LEGAL H1STORY OF TI TE ENGI.1SH LAND CAPE 129-38
(2011) (' Enclosures and JJ1c1oSlIre"). See gCllemffy JAMES, supra note 7 at 3 and app. n
with a roster of the Acts of ParLiamenr from 1184 to 1971 relating to forests and forestry.
159. The Stuarts, Hlsrory of the Monarcby, ROYAL.GOY.UK, http://www.royal.gov.lIk
/I-listoryoftheMonal'chy/KingsandQuecnsoftheUnitcdKingdomrIheSWltrts/TheStllarts
.a px (last visited May 20, 2014).
160. This instrument, also termed the UBill of Rights" is a statutory enactment on
December 16, 1689, of the' Declaration of Right," which Pariiamcm pre ented to William and Mary in March of 1689. An Act Declaring ,the Rights and Liberties of the ubject and Settling thc Succession of tbe Crown, ]688 1 W. & M. c. 2, ess. 2.
161. An Act for the Better l)reserva.riOD o'f Game, and for ccoring Warrens Not
Inclosed, and the evcrall Pi hings of This Realrne, 1671 , 22 & 23 Car. 2, c. 25, ill SrAl'UTES OFTH1i REALM 1628- J 680, at 745-46 (189j), (/lI(liiaIJ/e at hrtp:flwww.bril ish-history
.ac.l1klreport.aspx?compid=47447 (last visited May 20,2014) discussed ill r.B. MUN '
SCIiE, GF.NTtF.MEN AND PO,\CfffiRS: THE ENGLISJ-l GAME LAWS 1671-1831. (1981.).
162 . .IESSEL, slIpm note 158, at 11.5-2 8 ("Ch. 11: Landed ESl1ltes").
163. Extensive inclosures occurred in ] 760~1780 and -1800-1815. See ]ESS.EI., supra
note 158, at ch. 12 ("Enclosures and Inclosures 1660-1900").
164. RACKHAM, supra note 53, at 139. See a/so JAMES, supra note 7, at 167 (1981).
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wood-pasture, heath, etc., passed to private owners who, with rare exceptions, instantly destroyed them."165 The enclosures were inimical to the multiple-use approach that the Forest Charter had sanctioned.
Enclosures were not always peaceful. Disafforestation and enclosures
excluded commoners from their pasturage, pannage, and other usufructs.
Commoners protested. Riots took place at Feckenham Forest (Worcestershire) in 1631-1632, and took place also from time to time elsewhere. 166
Riots at Dean occurred as late as 1831. 167
Some Forest Eyres continued to be held, for example, one was held for the
New Forest in 1670. However, the role of forest courts was declining. The
system of eyres and perambulations was replaced in 1715 when Parliament
formally established the Office of Surveyor. 168 Royal Forests remained part
of the Crown estate. The rights of freeholders, landed gentry, and customary
forest users with their commoners' rights of grazing, and timber resources of
the nation, were now a major focus of the Crown's attention.
In 1787 and 1793, the Royal Commission on Crown Woods and
Forests reported about neglect and decline of the Royal Forests and other
government forest lands, particularly in Sherwood Forest, New Forest,
and three others in Hampshire; Windsor Forest in Berkshire; the Forest of
Dean in Gloucestershire; Waltham or Epping Forest in Essex; three forests
in Northamptonshire; and Wychwood in Oxfordshire. While swanimote
courts still administered some of the Forests locally, Crown supervision was
lacking. The Royal Commission's report favored continued use of Royal
Forests for timber production. 169
The Crown's administrative governance of Royal Forests developed
slowly in the 19th century. In 1810, the surveyors-general, who had reported
to the auditors of Land Revenue, were replaced by a Commission of Woods,
Forests, and Land Revenues. 170 The Commission's forest duties were diluted
between 1832 and 1851, as responsibilities for Works and Buildings were
assigned to it.l7l But by 1851, the Commission's duties again were focused

165. RACKHAM, supra note 53, at 139.
166. GRANT, supra note 7, at 189-90; SHARP, supra note 34, at 143-68.
167. NAIL, supra note 36, at 18, citing P. Large, From Swanimote to Disafforestation:
Feckenham Forest in the Early Seventeenth Century, in THE ESTATES OF THE ENGLISH
CROWN 1558-1640 (R. Hoyle ed. 2002).
168. The surveyor general of woods, forests, parks, and chases oversaw the management of Royal Forests and their revenues. In 1810, the office was subsumed within the
Surveyor General of Land Revenues. An Act for Uniting the Offices of the Surveyor General of the Land Revenues of the Crown and Surveyor General of His Majesties Woods,
Forests, Parks and Chases, 1810,50 Geo. 3, c. 65, amended 10 Geo. 4, c. 50.
169. JAMES, supra note 7, at 179-181.
170. 1810,50 Geo. 3, c. 65, supra note 168.
171. JAMEs,supra note 7, at 184.
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on woods, forests, and revenue. l72 The Office of Woods came to exercise
governmental authority over Royal Forests, emphasizing timber production
and enhancing revenues for the Crown. By now the Royal Navy's fleet was
built of steel and its demand for wood had receded.
Inclosure acts 173 and forest plantations continued to induce opposition
from commoners, frustrated with the Crown's disregard of their ancient
Forest Charter rights. Emerging social values competed with tree plantations.
Controversies between the Crown and the public varied from forest to
forest. Examples in four Royal Forests illustrate trends defining new forest
"liberties" despite each Royal Forest's distinctively local history.
In New Forest, tree plantations emerged with an Act of Parliament of
1698,174 and timber production from the New Forest was extensive. In
1851, Parliament adopted the Deer Removal Act 175 to remove deer from
the New Forest, facilitating its further use for tree plantations and not
as a deer farm for the king. This act produced strong opposition. Besides
commoners, new stakeholders sought to protect the New Forest. In 1863,
John Wi e pubJi hed his book Th e N ew Forest, Tts History and Scenery, and
in 1867 the N ew Forest Association was formed to protect c mmon rights
in th e New Forest. In 1871, rhe Crown's Office of Woods proposed a bill in
Parliament that wo uLd have removed all forest rights to enable conversion
to plantation wood production. Opposition from clvic groups prevented
the bill's adoption. After the bill failed, in 1877, Parliament passed the New
Forest Act,176 which recognized the rights of commoners and provided that
the Court of Verderers would administer and manage those rights.
ln Epping Forest, a differe nt path appea rs. A Royal Forest since Henry
I commoners had enjoyed their 11 ufntcts for generations. Throughout the
18th century, they resisted inclosures, which accelerated with expansion of
agricul turall aods in th e 19th entury. In 1851, Hainault Forest adjacent to
Epping had been dj affore ted its trees removed and replaced with plowed
and fenced fi elds. In 1866, commoners sued In Chancery to challenge
enclosures tha t denied them their Forest Charter rights. They were joined
by the Corporation of the City of London, which wished to save Epping
for the hea lth and recreation of the residents of London. Courts held that
172. [d.
173. JESSEL, supra note 158, at 134-36.
174. See An Act for the Increase a nd Preser.vation of Timber in N ew Forest in the
Co unty of South ampton, 1698 , 9 & 10 Will. 3, c. 36.
175. An Act to Extinguish the Right o f the rOWD to Deer in th e New J;orest a nd to
Giv ompensarioD in Lieu Thereof, and for O ther Purposes Relati ng to the Snid Forest,
1851 40 & 41 Vict. , c. 12 1 [commonly referred to as the "Decr Remova l Act"l. ee
C OH N R. TUBn ,THE N ~ w FOlt EST 76-77 (1 986) .
176. An Act to Amend the Admini tratio n of the Law Reladng to the N ew For est in
the County of Somha mp ron, and for O ther Purposes, 18n , 40 & 41 Viet. c . .121 [hereinafter The N ew Fo rest Act 18771-
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commoners could not have consented to enclosures by purchase, because "it
would be impossible for the landowners to demonstrate that every single
entitled commoner had given consent and been compensated, and that since
the right was individual rather than collective, each and every commoner
had the right to veto the change."177 Enclosures in Epping Forest were thus
unlawful. In the wake of this ruling, in 1878, the city acquired 3,500 acres
of forest, and then secured Parliament's adoption of the Epping Forest
Act, making London the Conservator of the Forest. When Queen Victoria
inaugurated Epping Forest as a place for public recreation, it marked a new
conception of the "liberties of the forest."l78 Under the Epping Forest Act
1878, conservators were "at all times as far as possible [to] preserve the
natural aspect of the Forests ... protect the timber and other trees, pollards,
shrubs, underwood, heather, gorse, turf and herbage."179 The documented
rights of commoners were to continue unchanged, and Verderers were to
be selected to defend the interests of commoners. Initially lacking scientific
capacity to guide preservation, it took time to build a nature conservation
theme at Epping. Oliver Rackham worried that Epping "is well on the way
of becoming just another Chiltern-type beech-wood."180 Notwithstanding
Rackham's concern, two-thirds of Epping have been designated as Sites
of Special Scientific Interest 181 and English Nature identifies Epping's
biodiversity as "outstanding."182 The City of London saved Epping from
becoming a plantation for timber. Epping today hosts numerous recreational
facilities.
In the Forest of Dean, established by William the Conqueror for its
large oak forests, Parliament enacted individual laws also. Dean's rich oak
resources had built the Cathedral in York and the Tower of London. It was
a great source of revenue for the Crown. 183 In the 1850s; deer were ordered
177. MAITLAND, supra note 149, at 92 (the account of Epping).
178. Forest Charter, supra note 3, at ch. 17. See generally ALFRED QVIST, EpPING
FOREST (1958).
179. THE COMMON GROUND, supra note 54, at 136.
180. RACKHAM, supra note 53, at 150.
181. Sites of Special Scientific Interest (SSSIs) began as an inventory of sites, and
became a network of natural areas, initially designated by the Council of the Nature Conservancy, an agency established by the National Parks and Access to the Countryside Act
of 1949. National Parks and Access to the Countryside Act, 1949, 12, 13 &14 Geo. 6, c.
97, http://www.legislation.gov.uk/ukpga/1949/97/pdfs/ukpga_ 19490097_en. pdf [hereinafter Access to the Countryside Act]. More than 344 SSSIs are situated in Crown Forests.
See DAVID EVANS, A HISTORY OF NATURE CONSERVATION IN BRITAIN 202-03 (1992).
182. See Biodiversity Action Plan-Epping Forest District Council, EPPING FOREST
DC. GOV. UK, http://www.eppingforestdc.gov. uk/index. php/residents/your-home/2 8 5 -out
-and-about/our-countryside/countrycare/biodiversity/676-the-epping-forest-biodiversity
-action-plan (last visited May 20, 2014).
183. The annual income from this one forest in 1195-1232 equaled the annual revenue of Henry II and more than half that of Henry III. YOUNG, supra note 14, at 131.
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removed from Dean to further plantations, and in five years all were eliminated. 184 By the 19th century, it was a significant source of timber for the
navy. By 1809, four-fifths of Dean was enclosed for plantations, which coexisted with ironworks dating from Roman and medieval periods. Miners had
been granted royal charters by Edward I, and in 1838 Parliament confirmed
their rights. "There are around 150 Free Miners alive today"185 in Dean.
Dean illustrates a mixed-use approach today. The Forestry Commission
now administers Dean, which hosts small herds of fallow deer along with
camping and other recreational facilities. The Verderers court administers
access to the commons and a "Speech Court" is held every 40 days.186 Dean
too has been reinvented.
Exmoor Forest was afforested by, King John but restored to its original
boundaries under the Forest Charter, and the boundaries were enforced by
perambulations in 1279, 1298, and 1651,187 Exmoor had little oak wood,
but ample deer for royal hunting. 188 Numerous streams and rivers traverse
Exmoor. Parliament disafforested Exmoor in 1851 and a portion of Crown
lands was sold to John Knight in 1818. 189 The Knight family designed the
landscape of EXU100J', planting woodland and enclosing farmland ( nly 14
percent is now encJosed).1 9o Exmoor's mixed u es include fanning, raising
sbeep forestry, recreation and scientifj pursuits. 191 Situated along the Bristol hannel, Exmoor is removed from major population center. ExmooJ.'
wa propo ed for statu as a National Park in 1945, and designated ne in
1954. The Forestry ornmission and two County Committees and a Joint
Advisory Committee govern Exmoor. The history of Exmoor is more respectful of commoners' interests. It accommodates private agricultural properties, cu tomary u uEructs, aesthetic amcniries rec reation, timber pr ducnon,
aL1d the harve ring of other natural resources. Exmoor's patterns of land
usc appear t have entailed less conflict than in other former Royal Forests.
Exmoor appear well su ited to the national park planning regimes. l9l
These four differcnt adm ini trative pa terns for protecti on f common
and public interest in Royal Forests developed partially in reaction. to
the Industrial Revolution in England. The Industrial Revolution shifted
demands away from wood to coal and coke for industrial production.
Parliament enacted legislation for new roads, canals, and railways. As
GRANT, supra note 7, at 212.
MAITLAND, supra note 149, at 180.
GRANT, supra note 7, at 214-16.
[d. at 155, 159; see also JAMES, supra note 7, at 923-93.
JAMES, supra note 7, at 34, 133.
[d. at 93.
C.S. ORW1N, THE RECLAMATlON OF EXMOOR FOREST (1929).
ROGER MILLS, FORESTRY IN THE ENGLISH LANDSCAPE 139-70 (1967).
[d. at 135-242; see also Home Page, EXMOOR NATIONAL PARK, http://www
.exmoor-nationalpark.gov.uk (last visited May 20, 2014).

184.
185.
186.
187.
188.
189.
190.
191.
192.
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demands for timber fe ll in the late 19th ce ntury, the Crown s O ffice of
Woods wa les assi duou s in promoting forest productivity. aws promoted
industria lization, mining, and new financing systems, whi b were needed
for economic deve lopment. As industrial pol lution burgeoned, Pa.rliament
enacted the Alkali A ts (1863)193 and the Public I--Jea lth A t (18 75 ), 194 a nd
unpolluted forests heckon ed. Railwa ys allowed Ul'ban dweller ea.sy a cess
to the countryside. The population of England shifted fro m being largely
ruta l in 1800 to doubling in size and becoming increasingly urban by the
18505. England' population nearly doubled again by 1900, with mo t
people li ving in urban s tt ings. Urban congestion and slum emerged; as
open space a nd public gardens in cities disappeared, public demands grew
for aeee s to nawl'a l arca . Trevelyan nOte t hat: [IJr was chara teristic of
the a ltered balance of society that enclosure of common was ultimate ly
topped in the deca de between 1865 and 1875 by the protest not of the rural
peasantry but of the urba n populations who objected to exclusion from its
holiday playgrounds a nd rural breathing paces."195 Parliament responded.
'Li berries of th e Fore t" were nOw espoused in new ways.
Th late 19th centUl'Y also ushered in a new sensibility toward nature.
Rca ·ti.ng to the excesses of the Indu tri.al Revolution, the Romantic
movement emerged in aesthetics, literature, a nd art. l % Appreciation of
natural beau y became a p pu lar priority, infusing renewed interest in the
once Roya l Forests, a. is illustrated in the ma ny organi%ations celcbrating
thc l.(1kc D istrict. The Common , Open Spaces and Footpath Preservation
oeieey was esta bLish ed in 1865. In 189 , the Nacional Trust for PIa e of
Hi torie lnte rest or Natural Beauty wa founded. These trend s bred conflicts
with the pr vailing policies of th e O ffice of Woods.
Timber operations exp 'U1dcd to serve needs in World W aJ' 1. Fore t lands
accounted for ome 5 percent of England 's lands ape in 1914. In 1919,
Parliament establish ed th Forestry ommission, and in 1924 tran ferred
a uthority for the Roya l f ore ts to the new Commission, setting the
stage agai n for conllicrs between the Crown' inter sts in timber and tbe
commo n r5' right · a nd the new pubJi stakeho lder with their amenity,
aesrhctic, recreatiol]a l or sc ientific values.
Tw signi£ica nr advance in knowledge stimulated new va lue regarding
Royal Forests in the la re 19th a nd early 20th cenrury. Both would refocus
English attitudes toward Roya l Forests a nd t h e Forest Cha rter. First was
the scientific revolution ass iar d with the discoveries of had e Darwin
193. EVANS, sutJl'II note 18 1,lIr 56.
194. Public Henlth Act, 1875 38 & 39 Vier., c. 55.
195. C. M . TREVELYAN, EN LlSH SOCIAL I-if TORY 537 (1942).
196. ee, e.g., the works of William W rdsworth (literature), John R uskin (aesthcCics), lind Joh n Con table or j.M.W. Turner (landscape paillring).
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and the birth of the science of ecology. Second was the publication of forest
courts' records, enabling legal scholarship to rediscover the importance of
the Forest Charter. Both deserve to be recalled, for both quietly influenced
the "liberties of the forest."

B.

Evolution and Ecology: The Science
and Ethics of Nature Conservation

Commoners' rights under the Forest Charter persisted both in law and
practice, although royal grants alienating lands and allowing governmental
inclosures and private enclosures often excluded commoners. In the 18th
and 19th centuries, new commonly held interests in the nature of the forest
countryside were emerging. This was the study of natural history. Widening
economic prosperity in England led to a flowering of natural history
studies. Works like Gilbert White's The Natural History and Antiquities of
Selborne (1788) reflected and inspired a growing interest in the flora, fauna,
and geography of England. 197 Natural history societies emerged to foster
collections and classifications of the variety of natural life, and by 1851
Cambridge University launched a degree in natural science. 198
When Charles Darwin published The Origin of Species (1859), and the
Descent of Man (1871), his theories of natural selection were a scientific .
revolution in biology, with profound implications for all scientific inquiry.
The Education Act of 1870 199 required, for the first time, the teaching of
elementary science in all government schools. The public explored the
countryside to study geological and biological phenomena.
A public informed about natural science emerged. The expansion of
railways, provided ready access to the countryside, for appreciation and
study of nature. Enclosures restricted access to natural areas, and opposition
to enclosures emerged. In 1865, John Stuart Mill and others founded the
Commons Preservation Society, which won open space access for Epping
Forest, Blackheath, Hampstead Heath, Wandsworth Common, Wimbledon
Common, and elsewhere. 20o Similarly, civic conservation societies emerged,
197. RICHARD MABEY, GILBERT WHITE: A BIOGRAPHY OF THE AUTHOR OF THE NATURAL HISTORY OF SELBORNE 1-13 (1986). The editiort of White's Natural History of
Selborne published in 1827 by William Jardine led to a wider readership, including the
young Charles Darwin.
198. DAVID ELLISTON ALLEN, THE NATURALIST IN BRITAIN-A SOCIAL HISTORY 162
(1976).
1.99. The Elementary Education Act 1870, 33 & 34 Vi.ot. c.75 aI/ai/a ble at http://
www.cducationengl;)nd.org. uk/documentslacr 118 70-clemcnrary-educa non-act. h(m 1.
. 200. 11,e Open Spaces So iety (OS ) conrinues this movement and OSS provides ,1
hIstory of the Illovemenr. Open Spaces Society, aSS.ORG www.oss.org.ukl (last visited
May 20, 201.4).
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such as the Royal Society for the Protection of Birds. In 1895, the National
Trust for England and Wales was created, leading to the enactment of the
National Trust Act (1907).201 The Society for the Promotion of Nature
Reserves was founded in 1912, later becoming the Royal Society for Nature
Conservation. Advocates for nature conservation were becoming a political
force. New uses for the forests had emerged.
While social movements for conservation grew, scientists tested and
refined knowledge of ecology as the 19th century concluded. The Oxford
ecologist A. . Tansley aod other founded the world's first Ecological
So iety in 1913. 202 The science of ecology rapidl.y matured a lthough it was
set back when '3 generation of young scientists wa killed in World War ),203
Stewardship of land increasingly came to be measer cl by norm based on
ecological relationships. The ecological approach would reverberate back to
stimulate reforms in management of the governments timber plantation
and remnant Royal Forests.
As public concern grew about the loss of species and habitats,
Parliament enacted further laws for nature conservation, such as The
Wild Birds Protection Act (1880).204 Local lands were set aside and
opened for public access. Nature conservation was often congruent with
commoners' usufructuary rights, since both relied on stable and healthy
A succinct history of the OSS movement:
Lord Eversley, the former Liberal MP and minister, founded the Commons Preservation Society in 1865. The aim of the society was to save London commons for
the enjoyment and recreation of the public. Its committee members included such
important figures as Octavia Hill, the social reformer, Sir Robert Hunter, solicitor
and later co-founder of the National Trust, Professor Huxley, and the MPs, Sir
Charles Dilke and James Bryce. Most of the society'S members initially came from
the south east, so their interests focused on London.
In 1899 the Commons Preservation Society amalgamated with the National
Footpaths Society, adopting the title Commons Open Spaces and Footpath Preservation Society. The shortened name, Open Spaces Society was adopted in the
1980s. The society promoted important pieces of legislation, including the Commons Acts of 1876 and 1899.

Open Spaces Society-University of Reading, The Museum of English Rural Life, reading.
ac.uk, http://www.reading.ac.uklmerl/collections/Archives_A_to_Z/merl-SR_OSS.aspx (last
visited May 20, 2014).
201. An Act to Incorporate and Confer Powers Upon the National Trust for Places of
Historic Interest or Natural Beauty, 1907,7 Edw. 7, c. 136.
202. The British Ecological Society grew out of the 1904 Committee for the Study of
British Vegetation. EVANS, supra note 181, at 53.
203. DONALD WORSTER, NATURE'S ECONOMy-A HISTORY OF ECOLOGICAL IDEAS
205-42 (1977).
204. The Preservation of Wild Fowl Act of 1876 was soon replaced by An Act to
Amend the Laws Relating to the Protection of Wild Birds. See the Preservation of Wild
Fowl Act, 1876, 39 & 40 Viet., c. 29; the Wild Birds Protection Act, 1880,43 & 44 Viet.,
c. 35. See MEAD, supra note 7, at 208.
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natural habitats. The mix of values supporting forests and countryside
embt:;}ced new objectives: re toring and afeguarding species, habitats,
ecosyst ms landscape, and aesthetic va lue. Legal reform would
gradually accommodate new uses of Once Royal F rests: for rambling
hike, nature tudy, and environmental conservati 0. 205 The e practice
were reasserting common rights. Rediscovery of the Forest Charter's rights
could complement them.

C.

The Forest Charter Reemerges:
The Selden Society and Legal Historians

While scientific knowledge about nature (and humans) was evolving, legal
and historical knowledge about human (and nature) r discovered the Forest
Charter. Law, as a learned pr fession, jnve tigated its medieval root. Scuolar probed 1ehind the text of the Forest Charter. Blackstone had reconciI · d
the variol1s original vel'sions of the Forest Charter, providing an authoritative
text. 20 His commentary reported about the Charter. rather than evaluating
it I.egal p(Qcess. Black tone relied on few primary sow'ces, largely limited to
extant opies of the harter and the writings of Matthew Paris. In his 1759
work Blackstone wr te that "The charter of the forest .. . is printed from an
original in the archives of the cathedral at Durham; the eal whereof, being of
green wax, is still perfect, but the body of the charter ha been llllfortunately
gnawn by rat, which bas oeca ioned pl"etty great mutilations." z07 Blackston
inspected other extant val'jants of the Fore t Charter and also the enrollments of the Charters in the Tower of London and upplied the words that
the rats I.cft missing in the Durham Charter. He set the tage for subsequent
legal scholarship about the forest Charter to eal'cll where he left off.
Whig interpre ations of history had projected a progress.ive and fe licitous
chain of governmental cleve I pment irom ancient traditions of the En ,lish
nation to its c.e lebrated unwritten constitution. These perceptions are belied
by the tortuous and troubled history of the Forest Charter. The story of
the Forest Charter in the 20th century was profoundly influenced by the
unearthing in the late 19th century of the documentary history of the Forest
Law and Carta de Foresta. While the Justiciars of old, and their successors, had
required the keeping of careful records of royal revenues and adjudications
of disputes, these documents lay unread in libraries, unrecal1ed. Translating
Latin and Norman French texts written on sheep kin into English, scholars
made this trove of materials accessible. Their work transformed knowledge
205. MILES, supra note 63, at 53-58; Philippa Bassett, A Brief History of the Ramblers Association, in LIST OF HISTORICAL RECORDS OF THE RAMBLERS ASSOCIATION
(1980).
206. PREST, supra note 1.
207. BLACKSTONE, supra note 1, at I.
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of the 13th century, inspiring new studies about how its events reverberated
in later eras.
In 1882, the William Salt Society printed two rolls of proceedings before
the justices in Staffordshire in 1199 and 1203. 208 The Pipe Roll Society was
established in 1883 to publish all unprinted records before the year 1200. 209
Building on such studies, knowledge of the Forest Courts under Kings
Richard I and John was further advanced when Franci Palgrave published
Rotuli Curiae Regis,210 and Frederic Maitland edited, and the Selden Society
published, the first volume of the Select Pleas of the Crow1'I in 1887. 211
Maitland edited a number of Selden Society volumes. The Selden Society's
contribution to understanding the Forest Charter and Magna Carta cannot
be underestimated. Without Turner's Introduction and the documents
that he edited for Select Pleas of the F01'est (190J },212 there would be little
contemporary understanding of the origins and the extraordinary role of
the Forest Charter in the 13th century. Reviewing Turner's work upon it
publication, the Harvard Law Review noted, "Heretofore Manwood's Laws
ohhe Forest and Coke's Fourth Institute, chapter 73, have been the chief
authorities on the subject."213 The Harvard Law Review welcomed the lively
new unde(Stallding of law in the 13th century.
The scholarship that followed refreshed knowledge of both the Forest
harter an d Magna Carta. With Frederick Pollock, Frederic William
Maitland wrote the History of English Law Before the Time of Edward I in
] 895, with a sec nd edition in 1898. William Sharp McKechnie published
his Magna Cm·to: A Commentary on the Great Charter of King John in
1905, with a se ond augmented edition in 1914.
Legal scholarship reire hed the memory of the Forest harter, restoring it
to public policy dis our e. The harter could now feature in debates about
nature conservation, ecology, biodiver ity, land use, and heritage cu ltural
values. The Forest Charter's new relevance wa also possible becau e
Magna Carta's principles for the rule of law guaranteed that appea ls to legal
208. The William alt Archaeological . ociety, now tlJe Sraffordshire Record Sociery,

pLlbllshed these documenrs ill Volumc I, First e.ries (1879). Site The Staffordshire Record
Society PublicatioliS First Series, -1-/- .ORG.UK, hnp:/Iwww.s-h-c. org.uk/Publications
%20first%20series.html (last visited May. 20,2014).
209. See The Pipe Roll Society-Rome, PWE ROLL SOGurrv, http://www.piperollsociery
.co. uk/index.hem (last visitcd May 20,2014).
210. FRANCIS PALG\tAVE, ROTULI CUlUAE R EGIS: ROLLS AND RECOR D OF TH'
COURT HaLO Il FOR· TI-m KING 's JUSTICIAlliiR JU STlC1!.S (1835).
2 11. ENGLAND UR!A JUG! , 1 SI'.J..ECT PLEAS O'F THE ROWN:

A.D. 1200-1225
(Frcderic W. Ma.idand cd., Loudon, elden Society 1887).
212. William TUrTleI' wrote It Icngthy Int.roduction to Saller PLEAS OF TH1!.fOJ(flST
supra note 25.
213. Books & Periodicals Review, 15 HARV. L. REV. 421,421-22 (1901), reviewing
SELECT PLEAS OF THE FOREST (G.]. Turner ed., 1901).
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norms, like those of the Forest Charter, would have a receptive audience in
Parliament.

D.

Forest Charter "liberties" in the 20th Century

The administrative law systems of the modern state emerged in the 1900s,
especially after World War II. In the 20th century, conservationists brought
scientific reassessments of nature in England to the attention of Parliament.
Where each Royal Forest once reflected more or less the same application
of Forest Law, or of the Crown's regimes for timber plantations, each now
tended to evolve its own separate stewardship regime, reflecting local contexts
and stakeholders. Intellectual and social changes redefined competing forest
values. Through uniquely English appeals to tradition, some former Royal
Forests retained institutions of Forest Law, such as Verderers, retooling
them to serve new functions and meshing their mandates with those of new
administrative agencies. While two world wars and the Great Depression
suppressed reforms of forest governance, pressures persisted from holders
of commoners' usufructs, and from advocates of countryside protection and
nature conservation. The question remained: What should the Crown do
about forests, the Royal Forests, and the Forest Charter? Age-old debates
about common forest rights versus the Crown's search for revenues recurred
anew.
Meanwhile, utilitarian mandates to promote timber production advanced
on their own separate pathways. In 1919, Parliament enacted the Forestry
Act. 214 Forest Commissioners were granted full authority to develop timber
resources and buy or sell lands, and exercise eminent domain to take lands. 215
In 1924, the Royal Forests were transferred to a newly established Forestry
Commission. 216 By 1939, the Commissioners had bought 172,000 hectares
for new forest plantations,217 Critics found the plantations impoverished the
landscape's beauty and ecological richness. 218
To ameliorate public concerns, Forestry Commissioners set up forest
parks, including one in the Forest of Dean. 219 Nonetheless, public debates
about reconciling nature conservation and resource exploitation grew.
For example, on August 26, 1936, the Forest Commissioners published a
214. An Act for Establishing a Forestry Commission for the United Kingdom, and
Promoting Afforestation and the Production and Supply of Timber Therein, and for Purposes in Connexion Therewith, 1919,9 & 10 Geo., c. 58.
215. [d. at § 7.
216. The Transfer of Woods Act, supra note 35, at § 1, transferred the Crown interest
in Royal Forests to the Forestry Commission.
217. MILES, supra note 63, at 207-58 .
.218. THE COMMON GROUND, supra note 54, at 47, 73~80 (1980).
219. EVANS, supra note 181, at 171; for earlier analogous uses of the Forest of Dean
in 1946, see MILES, supra note 63, at 239.
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white paper proposing expanded tree plantations for the Lake District. The
Council for the Preservation of Rural England, Ramblers Federation, Friends
of the Lake District, and others protested against the loss of native hardwood
ecology and traditional landscape aesthetics. 22o The Commission argued that
its afforestation increased timber production and created jobs. Opponents
cited losses of sheep pastures and their jobs. Above all, however, opponents
urged protection for common rights of access to open space and aesthetics.
Their vision was clear: "The ideal for the Lake District is a national park, not
a national forest."221
Competition and conflict between forest users of nature conservation
for species or open-space landscape versus timber production grew sharper.
After 1945, the Forestry Commission acquired new lands, and then
poisoned or rooted out native vegetation to replace it, usually with conifer
plantations. 222 Oliver Rackham notes that "for its first twenty-five years
the Forestry Commission had little direct impact on woodland,"223 but the
Commission's post-war expansion was more intense.
This was justified by ~ crude sort of cost-benefit analysis, which
treated a plantation as if it were an investment in Government stock,
and tried to set off hoped-for income against present expenditure by a
discounting procedure ... As much ancient woodland was destroyed
in twenty-eight years as in the previous 400 years; the rate of destruction in the 1950s and 19608 was without parallel in history.224
Protests persisted.
In the Forestry Act (1951), Parliament directed the Forestry Commission
to respect the amenity value of lands that it purchased for plantations. 225
In the 1960s, the Commissioners began to provide picnic areas, trails, and
other recreational facilities. 226 By 1965, the Forestry Commission had
220. Opposing the cost-benefit analysis of the Forestry Commission, Symonds argued
inter alia that "Beauty as a whole, one and indivisible. And it has an absolute claim. You
cannot measure it in statistics, or plot its benefits in a curve, as men live by it, and much
as by bread or wood-pulp: It has a final value." H.H. SYMONDS, AFFORESTATION IN THE
LAKE DISTRICT 13 (1936).
221. SYMONDS, supra note 220, at 67.
222. RACKHAM, supra note 53, at 93.
223. [d.
224. RACKHAM, supra note 53, at 97.
225. An Act to Provide for the Maintenance of Reserves of Growing Trees in Great
Britain and to Regulate the Felling of Trees, to Amend the Procedure Applicable to Compulsory Purchase Orders under the Forestry Act, 1945, and for Purposes Connected with
the Matter Aforesaid, 1951, 14 & 15 Geo. 6, c. 61.
226. This did not always satisfy commoners whose land uses would be affected by
afforestation. TIle Royal Commission On Comm on La nd in 1955 recommended full
access to .all commons lands. A t to Provide fo r the Registration of Common Land and
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adopted policies to conserve and manage wildlife since forests were "acting
as a wildlife reservoir."227 It created a Conservation and Recreation Branch
in 1970, and designated its own forest nature reserves. 228
The battles like those with the Forestry Commission arose .in oth er secto.r .
World War ll-era England had few laws goveming land use.U9 In 1925
Parliament modernized its laws on sales and transfers of private property. 2JO
The stage was set for suburban real estate development. As automobiles
enabled strip development along roads, in 1935 Parliament found the
need to enact the Ribbon Development Act.231 While town and country
development land planning was still in its infancy, Parliament also enacted
statutes facilitating designation of nature reserves in many locations. By
1943,61 reserves had been established by non-govemmental organizations
or govemmental units.2J2 Nonetheless, areas around former Royal Forests
faced growing development pressures.
The second half of the 20th century witnessed enactment of stronger
land use controls in the wake of rapid post-war real estate development.
Govemment control of land began when the War Ministry ruled [h at lands
were needed for the war effort. To guide post-war recovery, Parliament
enacted the Town & Country Planning Act of 1947. 233 Local authorities
assumed control over new land. Real estate development flourished, and
public debates over competing land uses ensued.
Responding to growing demands for access to open space and strong
nature conservation, Parliament withdrew support for treating forests
as primarily sources for timber and revenue, and it enacted new laws
defining and protecting public interests in forests and countryside. In 1949,
Parliament adopted the National Parks and Access to Countryside Act,

Town or Village Greensl to Amend the Law as to Prescriptive Claims to Rights of Common, and fo r Purpo es Con nected Therewith, 1965, c. 64 (Eng.) (provided for a registrarion of all commons, but did no t provide for how this was to occur) [hereinafter the
Commons Registration Act).
227. Forestry Commission, State Forest Memorandum of June 1965, cited in Evans,
supra note 181, at 12.
228 . MILES, supra note 63, at 116-17, 129-32.
229. See, e.g., The Housing and Town Planning Act, 1909, 9 Edw. 7, c. 44; JESSEL,
S II() 7'<'1 nore 158 at 172-76.
230. J E$SEL slIpra note 158 at 172 (o bserves that "In 1926 there was, for lawyers,
an English revolution . ... The propeny Jegisladon of 1922 to 1925 [Notably, the La w of
Property Acrs of 1922 and 1.925, the crtled Lal1d Act 1925 and dle Land Registration
Act 1925], ca me into fo rce all the first day of the new year. It did away with many of th e
ancient laws.").
231. The Restriction of Ribbon Development Act, 1935,25 & 26 Geo. 5, c. 47.
232. EVANS, supra note 181, at 68-69.
233. Town and Country Planning Act, 1947, 10 & 11 Geo. 6, c. 51 [hereinafter the
Town and Country Planning Act].
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~uthor izing narure reserves. 234 To help reso lve the .controversies that ragcd

when coOlm ners' cu tomary rights interfered with new land development,
Parliament ad pted the Commons Registration Act of 1965,235 revised
again in the C mrnons Act of 2006.23 RuJes for tree pre ervution rders
were added to th e Town & Cou ntry Planning Act.237 Permits ro cut down
trees were established in the Forestry Act of 1967.2.38 Natur l'eSCrves were
morc systematically provided for in the ol1lltryside Act of 1968P9 The
Wi ldlife & ountryside Act of 1981 240 authorized designation of ites
of Special Scienti.£i Interest ( SSl ) on public and private lands; despite
having been designated, S5 I have llstaincd damage estimated annualJy
at 5 to 10 percent of sites. 241 SSSI nature I'eserve were idenrifjed in some
Roya l Forests, such as the New Fore t' heaths and mores. W hile these Acts
privileged scientific preservation over other value, such as aesthetics or
re reaban Parliament separately ackoawl dged these fore t use also. . In
cantrast Areas of Out ·tanding National Beaury (AONB) were designared
234. Access to the Countryside Act, supra note 181, at § 15, http://www.Iegislation
.gov.uk/ukpga/Ge06112-13-14/97. The Act defined nature reserves for (a) "the study of,
and research into, matters relating to fauna and flora of Great Britain and the physical
conditions in which they live, and for the study of geological and physiographical features
of special interest in the area, or (b) of preserving flora, fauna or geological and physiographical features of special interest in the area, or for both these purposes."
235. The Commons Registration Act, supra note 226.
236. The Commons Act, 2006, c. 26.
237. The Town and Country Planning (Environmental Impact Assessment) Regulations, 2011, S.1. 1824 (U.K.), http://www.Iegislation.gov.uk/uksi/201111824/pdfs
luksL20'l11824_cll.pdf.
238. An Act [0 Consolidate the Forestry Acts 1919 to 1963 wich Corrections and
Improvements Made Under the Consolidation of Enactments (Procedure) Act, 1949 (also
known as Fo.rcsrry Act 1967). The Forestry Act, 1967, c. 10, http://fao lex..fao.or Id 5
/pdf/gbr18985.pdf.
239. An Act to Enlarge the FUllctions of the Commis ion Established Under the
Narional Parks and Acce s to tbe Countryside Act 1949, to Confer New POwers on LocaJ
Authorities aud Other Bodies for the onservarlon and Enhancement of Natural Beauty
and for the Benefit of those Resorting to the Countryside and to Make Orner Provision
for [he Maners De It with in the Act of '1 949 and Generally as Respects the COllntryside, aud to Amend th UlW about Trees and Woodhll1ds, a nd Footpaths al1d Bridleways,
and Other Public P3rhs, 968 c. 41, htrp:l!www.legislation.gov.uklllkpgaIl968J41/pdfs
lukpga_1968004 'I _cn.pdf (amended in 1973) [hereinafter [he COtlnr.rysidc Act].
240. An Act 1'0 Repeal and Re-Enacr with Amendmenrs the Protection of Bi.rds Acts
1954 to 1967 and the Con ervarion of Wi ld Creatures and Wild l)lants Act 1975, co
Prohibit Certain Methods of Killing or Taking Wild Animal.s, to Amend [he Law Relaring
ro Protection of Certain Mammal.s, to Resrrict the Introduction of ertain Animals and
Plants, to Amend the Endangered Speci (Import and Export) Act 1976, to Amend the
Law Relating to Nature Conservation, the Countryside and ational Parks and to Make
Provision with Respect to tbe Country ide Commission to Amend the Law Relating to
Public Rig hts of Way, and for Connected Purpo cs, 1981 c. 69..
241. jleter Marren, Appendix, B, ;/1 THE OMMON GROUND, sl/pra note 54 at 210
(1980).
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separately.242 Hikers, walkers, and ramblers won statutes confirming rights
of way across private lands for footpaths. In 2000, the Countryside and
Rights of Way Act243 established rights of access on commons and open
space, as did the Marine and Coastal Access Act in 2009. 244
Statutes also,specifically protected species. For example, the Protection of
Birds Act (1954)245 protected wild birds and their nests and eggs, imposing
criminal sanctions for violations. Parliament mandated that boards and
ministers "take into account any effect which their undertakings could have
on 'the natural beauty of the countryside' or flora, fauna or features."246
The laws for recreation, aesthetics, science, and conservation often
operated independently of each other. Procedures to integrate these various
laws in the context of approving new developments were adopted. 247 Laws
for environmental impact assessment (EIA) were enacted in response to
the 1985 Directive of the European Union. 248 Too often, however, the EIA
provisions were applied with a narrow focus. Little effective integration of
these various laws was achieved.
In the Wildlife and Countryside (Amendment) Act of 1985, Parliament
directed the Forestry Commission to strike a reasonable balance between
forestry and the environment. 249 The Commission began to diversify its
plantings to include broad-leafed and deciduous trees. In 1991, the Forestry
Commission was split into the Forestry Authority, to administer grants and
licenses to cut trees on private woodlands, and the Forestry Enterprise, to
manage the Forestry estate. 250 The Forestry Enterprise was mandated to
protect and enhance the environment and provide recreational facilities.
The Commission agreed to manage many SSSI sites. This evolution of the
Forestry Commission's work is significant because the Forestry Commission

242. EVANS, supra note 181, at 80, 82-85. Areas of outstanding natural beauty are
designated under the National Parks and Access to the Countryside Act of 1949, but any
.
protection accorded to these areas is provided by local authorities.
243. The Countryside and Rights of Way Act, 2000, c. 37.
244. The Marine and Coastal Access Act, 2009, c. 23.
245. An Act to Amend the Law Relating to the Protection of Birds (also known
as Protection of Birds Act), 1954, 2 & 3 Eliz. 2, c. 30, http://www.legislation.gov.uk
lukpga/19 54/30/pdfs/ukpga_19 5400303n. pdf.
246. Evans, supra note 181, at 104.
247. See, e.g. the environmenta l impact assessment procedures for forestry projects:
Forestry o~mission, El1v;l'OlIIllclltal JlIIlHlet AsseSS/lie/I t (EIA) (England), Forestry Gov
UK, http://www.forestry.gov.uk/england-eia (last visited May 20,2014).
248. Coullcil Directive 85/337/EEC.
249. The Wi ldllf, and Countryside (Amendmenr) Acr, 1985, c. 31.
250. The Fore tl'y Enrerprise. (FEE) became an execurive agency of the Forestry Commission. FOJ:estry Commission Forest Ellterprise, Local Offices (England), FORESTRY
Gov UK, http://www,{oremy.gov.uklforestryfH ·OU-4U4HZV.
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not only governed much land in the former Royal Forests, but it had become
the largest landowner in Britain, holding 6 percent of its lands in 1987. 251
The transformation of the Forestry Commission shadowed an evolving
debate over National Parks. Public advocacy for national parks was
growing throughout England, not just in the Lake District. Since 1926,
the Council for the Preservation of Rural England had been promoting
policies to stabilize landscapes and combat the effects of suburban sprawl.
In response to public pressure from nature conservationists in 1929, Prime
Minister Ramsay MacDonald established a commission to study ways to
preserve natural landscapes and wildlife. In 1931, the Addison Commission
endorsed creation of national parks in England, but the government delayed
responding. 252 Parliament enacted a modest land use planning law, the
Town and Country Planning Act of 1932,253 but it did not stem new land
developmental incursions into the countryside, nor did it address past
problems. Public protests against past enclosures grew, accompanied by civil
disobedience. 254 "Trespass hikes" were held, with landowners complaining
and police making arrests. 255 Civil discord marked the renewed fight for
"forest liberties," albeit now liberties that were not recognized at the time
of the Forest Charter.
After World War II, renewed pressure for establishing a system of national
parks emerged. Because the Town and Country Planning Act of 1947256
empowered local county councils to control land development, local
government defended its prerogatives and now opposed ceding authority
to any national park agency. Despite its name, the National Parks and
Access to the Countryside Act 1949 257 modestly authorized only providing
scientific advice about conservation and managing nature reserves. County
councils were authorized to provide public access to protected areas and
private properties (a response to the unlawful mass trespasses). The Act
allowed the term "national park" to be applied to areas that were essentially
regional parks for recreation, with various provisions for nature protection
while allowing for various roads, farms, and buildings. The Countryside
Act of 1968 extended the definition of wild landscapes in national parks to
include woodlands. 258 National Parks today cover 9 percent of England and

251. EVANS, supra note 181, at 201.
252. On the Addison Report on National Parks (1931), see MILES, supra note 63,
at 68.
253. The Town and Country Planning Act, 1932,22 & 23 Geo. 5, c. 48, http://www
.legislation.gov.uk/ukpga/1932/48/pdfs/ukpga_19320048_en.pdf.
254. EVANS, supra note 181, at 62-64.
255. Id.
256. The Town and Country Planning Act, supra note 233.
257. Access to the Countryside Act, supra note 181.
258. The Countryside Act, supra note 239.
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Wales. 259 The designations overlap with nature reserves and various other
environmental conservation categories.
Gradually, as Parliament reshaped England's laws for governing forests
and fostering environmental conservation, it supplanted the original statutory
provisions of the Forest Charter. New statutes had so often replaced the
Charter that its final repeal in 1971 was formalistic and anticlimactic. The
interests of commoners, so evident in Forest Charter, were now reflected
throughout many Acts of Parliament. The public's "forest liberties" had
been redefined.

VI.

A Case Study of the New Forest: Contemporary
"Liberties of the Forest"

The New Forest is a living synthe 'is of legal reforms reiterated over many
year. It was William the
nqueror's fir t Royal Forest (1079); today the
rule of law mediate competing interests. arta de Foresta wa pro laimed
to bring the rule of law to the king' command of the Royal Forests and
secure the rights of commoners whose welfare depended on access to the
fields, foxe ts, and waters. The Charter's legacy is reflecred in the New
FOl;'est landscape with its ollce-medieva l fore t officers who today serve
the rights of COmmoners to pasturage and herbage and advance the wider
public's enjoyment of nature con ervation, recreati.on, and beauty.
New Forest consists of heaths, bogs and grazed fore ts, mingled with
villages and hi tOIic buildings, crossed by lane and roads and walking
path .261l Sustaining vast and diverse habitats, New Forest wildlife
i cxcepti naJ. In losures are found there, the result of the Forestry
Commi.s ,i on's 40 years of afforestation begun in the 1960s, [en wing
timber operations in prior eras. Enclosures are found where private estate
owners secured leave to remove commoners' rights from their land. Private
land owners usually enclose farm or lands planted for wood. Some original
heathland is also enclosed and left undeveloped. 261
Where once perambulations under the Forest Charter set borders,
now Acts of Parliament do so.262 Of the 37,907 hectares within the New
259. National Parks include some former Royal Forests, such as Exmoor and New
Forest. See National Parks UK: National Parks UK, NATIONAL PARKS.GOV.UK, www
.nationalparks.gov.uk (last visited May 20, 2014).
260. CLIVE CHATIERS & MIKE READ, NEW FOREST NATIONAL PARK (2009).
261. See id.
262. An Act to Alter Perambulations for the New Forest, to Make Further Provisions
for the New Forest, to Amend the New Forests Acts 1877 to 1949, and for Purposes
Connected with the Matters Aforesaid, 1964, Eliz. 2, c. 83, http://www.legislation.gov.uk
IUkpgal1964/83/pdfs/ukpga_19640083_en.pdf [hereinafter New Forest Act 1964].
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Forest, portions are owned by Parish Councils, Hampshire County Council,
and private owners. Commoners' rights of pasturage cut across all these
holdings. An Atlas of Commons Rights (such as for pasturage and pannage,
or rights to collect firewood or turf) are recorded in the Verderers' Court.
Animals roaming freely are branded to identify their owner, and marking
fees are assessed.
Efforts by the Office of Woods to expand inclosures for plantations in
the New Forest, facilitated by the Deer Removal Act of 1851,263 stimulated
intense opposition from commoners and freeholders. Parliament then
enacted the New Forest Act of 1871, reinventing the court of Verderers,
as a "special board of commons conservators,"264 whose loyalties were to
the Forest itself and the usufructs it supported, not to the Crown or its
revenues. Because timber operations under the Crown's Office of Woods
conflicted with the usufructs of commoners, this Act also restored powers
to the court of Verderers, limited the Crown's right to inclose, and regulated
commoners' rights. The court's regulations still guide its administrative and
judicial proceedings. 265
Throughout the 19th century, Verderers opposed legislation requested by
the Office of Woods that would authorize expanding inclosures for timber
plantations, expanding drainage of wetlands, allowing open burning and
clearing, and promoting other projects. As the 20th century opened, the
Verderers and commoners were in a "perpetual state of conflict with the
Crown.,,266 The House of Commons' Select Committee of 1912 reviewed all
the "controversies that had plagued the Forest since 1877."267 World War I
interrupted any efforts to resolve disputes, and necessitated military use of
parts of the New Forest, with again constraints on the exercise of the rights
of commoners. Between the world wars, old tensions resurfaced and new
ones emerged. In 1916, the Verderers arranged for insurance for commoners'
stock because of increasing numbers of motor vehicle road accidents with
commonable animals. 268 World War II brought two airfields and bombing
ranges and timbering to the New Forest, leaving it in "a physical and

263. An Act to Authorize the Right of the Crown to Deer in the New Forest, and to
Give Compensation in Lieu Thereof; and for Other Purposes Relating to the Said Forest,
1851,14 & 15 Viet. c. 76.
264. ANTHONY PASMORE, VERDERERS OF THE NEW FOREST-A HISTORY OF THE
NEW FOREST 1877-1977, at 2 (1976).
265. The New Forest Act 1877, supra note 176, at § 24. See Verderers' Court in the
New Forest, VERDERERS.ORG.UK, The History of the Verderers, http://www.verderers.org
.uk/court.html (last visited May 20,2014).
266. PASMORE, supra note 264, at 79.
267. Id. at 121.
268. Id. at 148.
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administrative mess."269 In the post-war years, Parliament adopted statutes
for New Forest in 1949 and 1964. 270 Competition intensified between
commoners' usufructs, recreational activities, siting of new highways or
utility lines, and projects of the Forestry Commission. Verderers fought
efforts by the Forestry Commission to sell off open forest without even
consulting the Verderers. 271 Verderers opposed commercial expansion of
timberlands and urged the Forestry Commission to plant diverse woods,
with more broad-leafed trees. Verderers also won an end to unrestrained
camping in open forest in 1971. 272 The disputes led Parliament to enact
legislation to resolve disputes, and coincidently in 1971 led to the formal
repeal of the Forest Charter and remnant incidental duties of the Forest
Law. 273
The New Forest Act of 1949274 had increased the number of Verderers to
nine (five elected, one of whom is the Official Verderer, and four appointed).
The Act also authorized the Verderers to adopt bylaws. Today the Verderers
exercise powers conferred under the Countryside Act of 1968 (sec. 23),275 as
well as under the New Forest Acts of 1877, 1879, 1949, 1964, and 1970.276
The court's bylaws277 specify forest rights of common pasture (ponies,
cattle, donkeys, and mules in the Open Forest), common pasture for sheep, a
common of mas (pigs in the fall devouring acorns), estovers for fuel wood, a
common of marl (the right to dig clay), and a common of turbary (the right
to cut peat turves). These rights of commoners, confirmed by the Forest
Charter, have been practiced in the New Forest since the 11th century. A
registry of these rights is published in the Atlas of Forest Rights. 278
269. JAMES, supra note 7, at 226-37; F. E. KENCHINGTON, THE COMMONERS' NEW
FOREST 144-52 (1944).
270. An Act to Make Further Provisions as Respects the New Forest in the County
of Southam pton 1949, 12, 13 &14 Geo. 6, c. 69, http://www.legislation.gov.uk/ukpga
11 949/69fpdfslukpga_19490069 _en.pdf [hereinafter the New Forest Act 1949]; the New
Fo rest Act 1964 supra note 262.
271. PASMORE, supra note 264, at 220-221.
272. [d.
273 . The Wild Creatures & Forest Laws Act, supra note 8.
274. The New Forest Act, 1949, supra note 270.
275. The Countrysi de ACt, slIpra not c 23 9, at § 23.
276. The ew Fo rest Act 1877, s1lpm note 176; An Act to Amend the N ew Forest
Act, 1879, 42 & 43 Vicr., c. 1.94; N ew Fo rest Act 194.9 supra nOte 270; the N ew Fo res t
Ac t 1964, stlpra note 262; An Act to Make Further Provision for the N ew Forest, 1970, c.
21, http://www.legisiatioll.gov.uk/ukpgaf1 970/2 J Ipdf l ukpg(\_'1970002131l. pdf?timeli nc
=tru c.
277. Policies and B)rt:lauls of the N ew Po rest and \ferderers, VERDERERs.onG.u K, Byelaws, http://www.ve rderers.org.uklpolicies.htm Utbyelaws (last vis ited M ay 20,2014).
278 . For access to the Ari as of Rights see Forest Rights ill the New Forest,
Vl!J{oEItERS.OflG.UK, Byelaws, http://www.verdcl.c rs.o rg.uk/r.ights. html(last visi ted May
20, 2014). T he € w Forest has provisiolls for registering common rigbt a pa rr fro m the
omm ons Registratio n A t o f 1965 .
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The Verderers employ agisters to oversee the management of the
commoner's stock in the Forest, who inform Verderers of breaches of the
bylaws, attend to automobile accidents involving animals and deal with
injured animals, and manage the fall roundups of ponies and cattle. The
Verderers' court is formally the Courts of Attachment and Swainmote,
and it hears presentments from forest residents about issues affecting the
environment and the various uses made of the Forest. While the Verderers'
court can prosecute criminal offenses of protected forest interests, these today
are usually handled by the Magistrate's Court in Lyndhurst or Southampton.
Many "pleas of the forest" today involve charges of automobiles driving
through the New Forest colliding with free-ranging animals.279
Today the New Forest is a biologically diverse place, with an amalgam
of overlapping laws and institutions. The forest regime accommodates
commoners' rights to access forest assets, respect for local villages and their
land development roles, nature protection, recreation and public access,
sustainable forestry practices, and yield revenues. It is a regime adapting to
new technologies and times, and perhaps its whole is greater than the sum
of its parts. Sylvie Nail observes,
A study of landscape preservation campaigns at the turn of the 20th
century devotes a passage to the New Forest in the 1890s, and the
arguments used are worth noting, all the more so as the New Forest
represents the Royal Forest par excellence. They refer mostly, not to
the landscape or amenity value of the site, but to the historical and
heritage value of the Forest, stating that the New Forest provided a
glimpse of "the England that was and ceased to be," the "England of
the outlaw, or the singer of ballads, of the lover of the greenwood life."
This vision of the New Forest as a "national inheritance," providing a
"connection with the Saxon origins of modern England" .... 280
To all other forest uses, cultural heritage now is added. Cultural memory
is a principal reason given for preserving New Forest as a national park. The
New Forest National Park was established in 2005, the first to be designated
after Northumberland National Park was named in 1956, and the smallest
to have been designated. 281
279. Annually between 1955 and 1975, between 170 and 349 motor vehicle accidents with commonable stock took place on roads traversing the New Forest. See PASMORE, supra note 264, at app. IV, at 278.
280. NAIL, supra note 36, at 18 (citing Paul Readman, Landscape Preservation,
"Advertising Disfigurement" and English National Identity c. 1890-1914, 12 RURAL
HIST: ECON. SOC'y, CULTURE 61, 61-83 (2001)). A number of articles and boo'ks about
New Forest exist. See, e.g., SARAH NIELD, FOREST LAW AND THE VERDERERS OF THE NEW
FOREST (2005).
281. Id.
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The Verdcrers comt's role overlap with other authorities in the New
Forest. Jurisdictional con£licts among authorities are resolved largely by
negotiations through various p lanning ystems. The Verderers and the
:Forestry Commission have a Mem rruldum f Under tanding 282 regarding
the exerci e of their respective responsibilitie within the Fo(est. The Fore try
Commi sian's duties to provide recreation, including appropriating land in
the New F0rest for recreation, involve operating camping sp rting, and
other recreationa l activities. Tensions till exi t between competing II e and
safeguarding t.he remnant primeva l ecological niches
T sires and heritage
areas. The Forestry Commis ion ha its own planning procedllJ'es.283 The
Verderers a lso have their own guidelines for thc competing interest found
in the New Forest: ' precious wilderness or suburban park?"284 There is also
the Ma ter Plan (2010-2015) of the National Park Authority which i. a
branch of loca l government, representing local councils, the Crown, and the
public.2.85
Numerous additional layers of law also exist to confirm the tewardship
of nature in New Forest. The European Union's WiJd Birds and Habitats
directivc apply.28G New Fore t' wetlands are registered under the Ram ar
onvention on Wetlands of lntel'11ationallmportance. 287 N w Forest is also
a UNESCO World Heritage Site. 28B

282. Verderers' Court in the New Forest, supra note 43; MEMORANDUM OF UNDERSTANDING BETWEEN THE FORESTRY COMMISSIONERS AND THE VERDERERS OF THE NEW
FOREST (2002), http://www.verderers.org.uk/mou.pdf.
283. Forestry Commission Homepage, FORESTRY.GOV.UK, http://www.forestry.gov.uk
(last visircd May 20, 2014).
284. ThE VI!IlDERER OF THE NEW FOREST, ThE NEW FOREST: PRECIOUS WILDERNESS OR UBURIlAN PARK? (2007), http://www.verderers.org.uklwi!derness_park.pdf.
285. See New. Forest National Parll Allthol'i1.)1 Homepage, NEWFORESTNPA, http://
www.newforestnpa.go\r.lIk (last Visited May 20 2014).
286. ounei! Directive 2009/147/EC of the Emopcan Parliament and of the Counci l
of 30 Nov. 2009 on thc Conservation of Wild Birds, 2009 0.]. (L 20) (EU), http ://cur-!cx
.e\ll'opa.eu!Jegal-content/ENfTXTIPDFl?uri=CELEX:32009L0147&from=E (also known
as "The Wild Birds Directive"); ouneil Directive 92143/EEC of 21 May 1992 on rhe Conservation of Natural Habitat~ and of Wild Fauna and Flora, 1992 O.,/. (L206) (E ), http://
cur-Iex.europa.cll/legal-contcntiENrrXTIPD l?lIri::CELEX:31992L004 &from=£N (also
known as "Habitats Directive"). For guidance on the application of article (4) in England
see, DEPARTMENT r:on ENVIRONM ENT 1'00 & RUHAL AFFAIRS HABITATS AND WILD
Bmos DLRI'.CflV1lS: GUrDANCE ON THE API'UCA110N F ARTICLE 6(4) (2012) hrtps:ll
www.gov.uklgovernmenr/llploads/sy tem/liploads/attachmencdata/file/69622/pb13840
. ha biral's-iropi-guide-2o.121211.pdF.
287. Convention on Wetlands of ]nrerna tional Importance &p 'cially as Waterfowl
Habitar, }~cb. 2, 1971 T.LA.S. 11084, 996 U.N .T.S. 245, ameNded by the Paris Protocol,
Dec. 3, 1981, and Regina Amendmcnr&, May 28 1.987 Imp:/lwww.ramsar.org/cda/cn
lram ar-docul11cnts-texts-convcntion-on/main/ramsarl1-31 -38 %SE20671 _4000_0_ .
288. United anon Educationsl, Scientific and Cultural Organiz:Hion Convention
Conccrning the Protection of the World 1I itural and Natural Heritage, ov. l6, 1972,
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Major threats to New Forest a ri e from mcrea ing demands from urban
and suburban populations locat ed nearby. Some 24 million visitors and
tourists use New Forest for recrea ti n very year. The need to produce
revenues to manage the various recreation and conservation programs is
ongoing. At the same time, New Forest find s itmust cope with rhe ri se in ea
level on its coasts and the changes that new weather patterns bring.
The accretion of legal stewardship regi mes in the N ew f rest complicates
how such new problems will be addressed. National Park plann ing
procedures guide negotiations abo Llt the future admini trati on of N ew
Forest. Environmental laws, mandating protection for nature, can train
new buman endeavors. Just as the Forest Cha rter one constrained the king
no w Parliamentary Acts con train all to conserve biologi al features. The
bogs, downs anci other hea th , p nds, wo cis, rivers fi elds, coastal wetlands,
eelgras , lagoons, and foreshores are protected for themselves.

VII.

Conclusion: The Once and Future
"Liberties of the Forest"

If the history of the Forest Charter demonstrates nothing else, it is that human
management of forests is controversial. This is so not just in England but in
all countries. The United Nations Earth Summit in 1992 agreed on a great
deal about sustainable development, but it could not agree on a treaty about
forests. 289 The eight centuries of policy changes, political jockeying, a nd
legal decision making with respect to Carta de Foresta and Roya l Fore ts in
England are remarkable in pwviciing a well-documented record of ult ura l
evolution. By privi I ging extensive forest biomes with legal protection, the
law ensured their continuity for both humans and nature. The Royal Forests
were the subject of many disputes and even warfare over conflicting uses
of the same natural resources, but because the Crown initially had set each
forest aside, their essential biological, hydrologic, and other natural systems
were allowed to function overtime without irreversible human interruption.
The legal (de jure) protection afforded by the initial Royal Forest designation,
J037 U.N.T.S. 15 1' 27 UST 37, Imp:/Iwhc.Ullesco.org!afchive!convenrion-en .pdf ( omnlonly referred to as the World H erirage Convention).
289. In 1992, che Uni ted N ations .onference on Environme nt an d DevelopnJenc

(UNCED) in Rio de Janeir o agreed on recomrncnd .u ions fo r combating deforestation
in Chapter 11 of Agenda 21 , bue rather tha n negoti ate a n illtetnnrional agreement on
forests as Intern ational Union for Conserv:,uion of Natu re and others had urged, UNCED
adopted a statement titled the "Non-legal ly Binding Authoritative Sra retnent of Pr inci ples
For A Globol Consensus on the M anagement, Conserv atio n and Sustaina ble Development of all Types of Forests." See .A. R OBI NSON, AGENDA 21: EARTH' AC1'JO N P LAN
666 (1993) (reprin ting the Statement of pJ·inciples).

THE CHARTER OF THE FOREST: EVOLVING HUMAN RIGHTS IN NATURE

373

coupled with the rights later accorded by the Forest Charter, had the de facto
consequence of inducing most development, urbanization, industrialization,
and other activities destructive of forests, to locate elsewhere.
England's intergenerational record of sustaining large natural areas may
serve humans and nature well in the future. Sustaining extensive natural
areas is important in the era of climate change. The Anthropocene Epoch
disrupts human development and transforms landscapes. 29o Where natural
systems are robust, ecology teaches that they can reset, adapt, and persist. 291
Where they are degrad d, or fragile, or managed for an exclusive, single
purpose, they may be lost. The size of the intact biological area is important
in this respect. The history of the Forest Charter offers guidance for human
stewardship necessary to conserve large natural areas to allow for their
evolution in Earth's new climatic conditions.
There are at least five dimensions of the Forest Charter's legacy that
deserve further study. First, human society's stewardship to sustain ecosystems depends upon having a just stewardship framework that understands
and values the way nature provides services to humans, and therefore acts
to conserve nature. Humans can understand the reciprocity involved in
enabling nature to thrive in order to provide for human needs.
Second, justice is an innate requirement of stable human stewardship
regimes, and depends on the rule of law. Without the rule of law, there is
neither sustainable development nor a peaceful social order. The gradwil
evolution of parliamentary acts and judicial decisions from the early forest
councils and eyres built an expectation that law could ensure exercise of forest
rights. The settlement of the many incidents of injustice in administration of
the Royal Forests over time built institutions and norms that respected the
rule of law.
Third, "forests" cannot be reduced to a single definition or purpose, such
as being dedicated solely for producing timber or hunting deer. "Forests"
are nested richly in layers of relationships with many species and systems,
such as the Earth's hydrologic or carbon cycles. This complex of forest
ecosystems in turn is networked into a great vari ety of human expectations
and needs. Deer hunting and autumna l pannage for pi.gs can coexist with
plant photosynthesis and aquifer recharge wough wetl ands. Stewardship
of natural resources entails diffuse complexes of land uses, claims, and
entitlements, and rights about the same natural places, and their ecosystem

290. See Will Steffen et ai., The Anthropocene: Are Humans Now Overwhelming the
Great Forces of Nature? 36 AMBIO 614, 614-21 (Dec, 2007).
291. B. WALKER & D. SALT, RESILIENCE THINKING: SUSTAINING ECOSYSTEMS & PEOPLE IN A CHANGING WORLD (2006). For the studies at the Stockholm Resilience Center,
see Stockholm Resilience Center, STOCKHOLMRESILIENCE, Sustainability Science for Biosphere Stewardship, http://www.stockholmresilience.org (last visited May 20, 2014).
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service and functions. A sustainable legal regime, as has ev Ived in the New
Po rest, recognize and accommodates these competing interests.
Fourth, the efficacy ot nature can ervation depend on the multilayered
legal regime that emerges from respecting a comm uni ty of values and
eXI ecrations, slIch as has grown up about each of the former Royal Forests,
as well a the involvement of civil sociery. When forest rights of commoners
were du:eatened by either the king, landed gentry as erring xcl usivity of
buntillg rights, or the Office of Woods or Forestry Commission planning
in Insures for timber plantations, the response were protests, ri ts, civil
di obedience, and demands for law reforms. Ultimately the curia regis and
eventuaUy Parliament would rea sert a balance among competing right.
Overlapping or competing focest rights pr duce messy policics, but they an
induce dispure-re o lution systems, reaffirmi.ng the rule of law and ustaining
the ecosystems without which n forest righ ts would exi r.
Fifth, lega l regimes that accommodate this sort of competition end up
promoting cooperation, as planning sy tems at w rk in the New Forest
illustrate. Oi put arc not eliminated but arc channeled into regimes
fo r collaboration, which result in sustaining the natural reSOllrce. All
stakeholder ' need a at at the table.
Where rhe.<;e five dinle.l1Sions f ecological stewardship ar found,
natural sy tems tend to be sustailled, mainraining their benefits co humans.
Reciprocal rights and responsibilities pr due dynamic interactions that
maintain a balanc of human uses, as i evid · nt in England's Royal Forest ·
coday. Encroachments, or ov.e rreaching by anyone interest, produces
reactions by ther adversely affected interests. When ompeting f rest users
ar aware of each ther, expectations ab ut how to behave are hared and
ae ornmodatioll of other interests i possible.'-!1l As the ca e study of New
Fore. t illustrate, when disruption emerge, there i a struggle to re et the
balance of relation. hip. This resi li ence merits wider analysis.
The For.est Charter embedded in the culture of the Engli It people an
expectation that they possessed "liberties of the f rest" worth defending.
Were it not for the Forest Charter, England would hav conserved fewer of
it· large Royal Forest natural areas.
The Fore t Charter has wider legacie as well. English biologists and
lawyers have been leaders in expandi ng protected area around the world,
through the International Union for tbe onservation of Nature (IU N).293
Large area con erve bi logical diversity294 and llstain pharo ynrhesis

292. These dynamics are found in academic studies of forest governance in places
other than England. See, e.g., RYAN C.L. BULLOCK & KEVIN S. HANNA, COMMUNITY FORESTRY 1-42 (2012).
293. MARTIN HOLDGATE, THE GREEN WEB (1999); EVANS, supra note 181.
294. Convention on Biological Diversity, supra note 44.
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services that remove carbon dioxide from the atmosphere. 295 Through
the United Kingdom's membership in the European Union, English law
implements the Habitats Directive,296 the Wild Birds Directive,297 and the
UNESCO 1972 Convention Concerning Protection of the World Cultural
and Natural Heritage. 298 Internationally, both the Forest Charter and Magna
Carta repeatedly inspire the adoption of new charters to further the rule
of law. The United Nations General Assembly adopted the World Charter
for Nature,299 whose principles are incorporated into the Convenrion on
Biological Diversity. An Earth Charter is promoted by civil
ciety and
some governments. 300 MultilateraJ environmental agreements are evolving a
complex sy tern of laws to prote t the biosphere. 301
These intergovernmental laws now also serve former Royal Forests.
The complexity of the interrelated laws protecting the many stakeholder
interests in the New Forest only make it more likely to be sustained. Where
too few laws exist to protect a site, what scant legal protection exists can
be stripped away with rapid and irreversible loss to ecosystems. Ecosystem
omplexity is matched by the legal complexity of statutes and customs that
align the laws of humans with the laws of nature.
It is possible that law and ecology have combined in this felicitous
manner not merel.y by coincidence. The biologi t Edwa rd O. Wilson has
posited that humans have an instinct to protect natw'e, which he terms
"biophilia." 302 The hi story of tbe Forest Charter and England's Royal
Forests lends support to his hypothesis. 303 Humans saved English forest
areas since the 12th century Dot only becau e they depended on them for
survival, but also because they had an affinity for these natural areas. Their
evolved norms became customary law and eventua lly statutory Jaw, replete
with administrative implementation. 304
295. See IU N, LEGAL FHAMEWORKS FOR REDD: DESIGN & IMPLEMENTATION
AT THE NATIONAL LEVEL 3-1'j (John Costenbader ·ed., 2009), https:llportals.iucn.org
llibrary/efiles/documcmsIEPLP-077.pdf (REDD stands for reducing emissions from
deforestation and degn1darion).
296. See 92/43/EEC, supra note 286.
297. Council Directive 79/409/EEC.
298. See Convention Concerning the Protection of the World Cultural and Natural
Heritage, Nov. 23 1972,27 U.S.T. 37, 1037 U.N.T.S. 151, http://whc.unesco.org/archive
Iconvention-en.pdf.
299. G.A. Res. 3717, U.N. Doc. NRES/37/7 (Oct. 28, 1982).
300. The Earth Charter, Earth Charter Commission (2000), http://www.earthcharter
inaction.orglinvent/images/uploads/echarter3nglish.pdf.
301. MANUAL ON INTERNATIONAL ENVIRONMENTAL LAW (L. Kurukulasuriya & N.A.
Robinson cds., 2006).
302. E.O. WILSON BJOl'lIILIA: THE HUMAN BOND \VYTH ilia -R Sl'ECIES (1984).
303. Tlll'HEN R. K LLER & EOWARD O. WILSON, UlE BTOPHU.IA HYPOTHESIS (1993).
304. Nicholas A. Robinson , Ellolved Norms: A Calton (0/' the AlIthropocene, in
CHRISTINA VOIGT, RULE OF LAw FOR NATURE: NEW DIMENSION AND IDEAS IN ENVIRONMENTAL LAW 46-72 (2013).
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The history of the Forest Charter also offers insights about how property
law works. Exclusivity of title is a fragile way to sustain nature. Instead,
recognizing multiple rights and shared uses of the same natural system is
more robust, and fosters resilience. Stakeholders act to conserve the resources
upon which they mutually depend. The history of the Forest Charter teaches
that shared rights can be sustained over time, even in the face of efforts
by persons in power to rescind or restrict those rights. Common property
rights, exercised locally, have as much or more staying capacity than do
private property rights. They require legal recognition and the legal means
by which they can be asserted, and vindicated. Guided by the Forest Charter,
England's system of Forest Law legitimized common rights, often seemingly
against all odds. Comparable dynamics are at work in contemporary forest
struggles, as is evident in applying the environmental rights accorded by
Article 225 of the Constitution of Brazil to administration of Brazil's Forest
Code in the Amazon. 305
Finally, at a time when many nations have yet to embrace the rule of
law, the history of the Forest Charter offers lessons for resolving conflicts
over natural resources and suggests ways to foster the rule of law. The
elements of the Forest Charter's effectiveness can be applied to the work
of conservationists elsewhere. In Russia, conservationists have repeatedly
won battles to conserve Lake Baikal. China has established pervasive nature
conservation programs in Yunnan Province and elsewhere. In central Africa,
customary law together with national park designations sustains ecological
systems, against all odds.
Where environmental laws lack the resilience of the Forest Charter, it
may be because they are not grounded in a specific forest or for a particular
species, or because the political system does not allow expression and
resolution of opposing views. For example, hunting or endangered species
laws are effective because they target specific species and specify unjust
behavior.306 The survival of Royal Forests suggests that legal systems work
robustly when law is connected to nature, and where those who seek to
vindicate the law have access to a relatively balanced and neutral system for
resolving competing demands.
Sharing a common birth, Magna Carta and Carta de Foresta are
foundations for the principle and practice of the rule of law. This alone
305. Nicholas S. Bryner, Brazil's Green Court: Environmental Law in the Superior
Tribunal de Justifa (High Court of Brazil), 29 PACE ENVT'L L. REV. 441, 470-537 (2012).
306. Compare the current smuggling and unlawful trade in endangered species today,
under the Convention on the International Trade in Endangered Species, with the unlawful
taking of game in the Royal Forests. See Convention on the International Trade in Endangered Species, Mar. 3, 1973,27 V.S.T. 1087,993 V.N.T.S. 243, http://www.cites.org!sites
Idefault/files/eng/disclE-Text.pdf; ARTHUR L. CROSS, EIGHTEENTH CENTURY DOCUMENTS
IN RELATION TO THE ROYAL FORESTS-THE SHERIFFS AND SMUGGLING (1928).

THE CHARTER OF THE FOREST: EVOLVING HUMAN RIGHTS IN NATURE

377

is sufficient reason to celebrate the Forest Charter after almost 800 years.
Yet today the history of the Forest Charter resonates also for what it
~eaches about how society values and conserves nature. The history of the
Forest Charter invites new inquiries into how law shapes nature that in
turn nurtures the well-being of humans. Both Charters hold transcendent
importance in society's adaptations to changing climatic conditions, Magna
Carta for bolstering the rule of law in troubled times, and Carta de Foresta
for stimulating re 'ilient noons lor stewardship of nature. As it was for
past generations, tlle wider value of the Forest Charter is to serve the next
generation.

