








ENVIRONMENTAL PRIVACY

EPA," the court was clearly doubtful that the property presented an environmental
threat and was suspect of the agency's motives. 64 Additionally, the fact that the EPA
sought access for both investigation and remediation proved to be important. The
Seventh Circuit focused on the dangers of authorizing the agency to undertake
unspecified remedial action'65 and expressly noted that it "need not consider
whether, if only [access for investigative purposes was] sought, the EPA has made
a sufficient showing to justify such an order."'166'

The foregoing overview reveals that agencies regularly conduct environment
surveillance to implement environmental statutes and illustrates how the Fourth
Amendment applies in that context. Often, this simply entails applying settled
Fourth Amendment doctrine, although some aspects of the environmental context
render certain Fourth Amendment doctrines particularly salient. For example, the
open fields doctrine and the closely regulated business exception are often
potentially available as a result of the nature of the conduct and entities being
regulated.

Ultimately, however, the Fourth Amendment cases flowing from
environmental surveillance are not particularly helpful for thinking about privacy
with respect to environmentally significant behaviors because they overwhelmingly
involve surveillance of commercial entities as opposed to individuals. This is
because most statutory environmental law does not apply to individuals. 167 Although
the warrant requirement for administrative searches clearly extends to commercial
entities, searches of commercial entities and private persons pose distinct privacy
considerations. 168 Thus, privacy vis-A-vis nuisance provides an unsatisfying basis
for comparison to privacy vis-A-vis environmentally significant individual behavior
because often actions giving rise to a nuisance do not need to be widely aggregated

164 Id. at 600.

165 Id. ("It is unreasonable for the EPA to insist on judicial carte blanche to embark on

drastic remedial action in advance of obtaining any rational basis for believing that there is
any danger to the environment that would warrant such action.").

166 Id. at 598.
167 Vandenbergh, From Smokestack to SUV, supra note 1, at 517-18.
168. Dow Chem. Co. v. United States, 476 U.S. 227, 237 n.4 (1986) (upholding

warrantless aerial inspection of a commercial facility under the CAA but distinguishing a
search of the curtilage of a private home); See v. City of Seattle, 387 U.S. 541, 545-46 (1967)
("We do not in any way imply that business premises may not reasonably be inspected in
many more situations than private homes .... "); N.J. Dept. Envtl. Prot. v. Huber, 63 A.3d
197, 211 (N.J. 2013) (declining to apply the closely regulated industry exception to wetlands
regulation on residential property, observing that "[t]he factual setting and historical
perspective to the exception for pervasively or closely regulated businesses noted in Burger
fail to provide support for a general extrapolation of Burger's holding permitting a limited
area of warrantless administrative searches to the more heightened privacy interests that are
associated with a private, residential property," and concluding that "Burger arose in a
commercial business setting and its emphasis on the lesser privacy interest in such settings,
particularly when highly regulated work is performed, does not encourage Burger's
extension outside of the commercial setting of a closely regulated industry" (citing New York
v. Burger, 482 U.S. 691, 693-96, 702 (1987))).
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to impose environmental harms. And, similarly, most Fourth Amendment
environmental surveillance cases arising under environmental statutes provide an
unsatisfying basis for comparison because they involve commercial entities as
opposed to individuals. There is, however, a subset of Fourth Amendment
environmental surveillance cases that provide a better basis for insight into privacy
in environmentally significant individual behaviors because they involve both
aggregation and individuals-cases involving the application of fish and game laws
to individuals (or the "hunter enforcement" cases). 169

C. Hunter Enforcement Cases

Fish and game officers are often conferred broad statutory authority to
investigate and enforce fish and game laws,17 ° including entering property,171

169 This is not to suggest that the hunter enforcement cases provide a perfect analogue.

Although privacy balancing in the hunter enforcement cases provides a closer analogy to
privacy balancing with respect to the collection and use of information about
environmentally significant individual behaviors than nuisance or environmental statutes
directed to commercial entities, even the hunter enforcement cases present significant
distinctions. Fish and game stops of hunters to request identification and search a game bag
intrude on privacy in a qualitatively different way than the generation, storage, and use of
data about individuals' everyday behaviors by smart cities.

170 1 use the term "fish and game officers" and "fish and game laws" loosely to
encompass generally laws governing hunting and fishing and those charged with
implementing such laws.

171 E.g., OHIO REV. CODE ANN. § 1531.13 (2012) ("Any regularly employed salaried
wildlife officer may enter any private lands or waters if the wildlife officer has good cause
to believe and does believe that a law is being violated."); id. § 1531.14 ("Any person
regularly employed by the division of wildlife for the purpose of conducting research and
investigation of game or fish or their habitat conditions ... or in the enforcement of laws or
division rules relating to game or fish, . . . while in the normal, lawful, and peaceful pursuit
of such investigation, work, or enforcement may enter upon, cross over, be upon, and remain
upon privately owned lands for such purposes and shall not be subject to arrest for trespass
while so engaged or for such cause thereafter."); see also State v. Coburn, 903 N.E.2d 1204,
1207 (Ohio 2009) ("This provision [RC 1531.14] is ... clear and unambiguous; it plainly
permits wildlife officers to enter upon private land while in the normal, lawful, and peaceful
pursuit of enforcing laws relating to game and fish.").
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conducting various types of searches, ' and operating fish and game checkpoints. '73

There are hundreds of cases examining whether and how the Fourth Amendment
applies with respect to the enforcement of fish and game laws. 17 4 These cases may

-172 E.g., N.J. STAT. ANN. § 23:10-20, at 565-66 (2006) ("A member of the Fish and

Game Council and any conservation officer may, without warrant search and examine any
boat, conveyance, vehicle, fish box, fish basket, game bag, game coat or other receptacle for
game and fish, when he has reason to believe that a provision of this Title, or any law
supplementary thereto, or the State Fish and Game Code has been violated .... A court,
upon receiving proof of probable cause for believing in the concealment of a bird, animal or
fish so unlawfully caught, taken, killed, had in possession or under control, shipped or about
to be shipped, shall issue a search warrant and cause a search to be made in any place, and
to that end, may, after demand and refusal, cause any building, inclosure or car to be entered,
and any apartment, chest, box, locker, crate, basket or package to be broken open and its
contents examined by a member of the Fish and Game Council or any conservation officer.");
OHIO REV. CODE ANN. § 1531.13 ("They may inspect any container or package at any time
except when within a building and the owner or person in charge of the building objects. The
inspection shall be only for bag limits of wild animals taken in open season or for wild
animals taken during the closed season, or for any kind or species of those wild animals....
A wildlife officer ... may search any place which the officer has good reason to believe
contains a wild animal or any part of a wild animal taken or had in possession contrary to
law .... If the owner or person in charge of the place to be searched refuses to permit the
search, upon filing an affidavit in accordance with law with a court having jurisdiction of the
offense and upon receiving a search warrant issued, the officer forcibly may search the place
described .... "); see also State v. Putzke, 218 N.E.2d 627, 629 (Ohio Ct. App. 1966)
(upholding warrantless search of fishing boat and observing that "[e]nforcement of the
Wildlife Laws without a search warrant, where the officer has reason to believe that evidence
of violation of such laws may be found ... is consistent with the spirit and purpose of the
Ohio Wildlife Laws"). But see Washington Cnty. v. Althiser, No. 97CA14, 1998 WL 2514,
at *2 (Ohio Ct. App. Jan. 6, 1998) ("We reiterate our prior warning. A wildlife officer, just
like any state actor, must have probable cause and either a warrant to search or the situation
must fit a recognized exception to the warrant requirement."); State v. Hopkins, No. 94 CA
05, 1995 WL 34786, at *4 (Ohio Ct. App. Jan. 26, 1995) (observing that "[w]ildlife officers
are as much bound by constitutional limits as any other police officer" and equating the "has
good reason to believe" standard to probable cause).

113 "[A] roadblock, sometimes called a checkpoint, check station, or the like, is an
officially required stopping or slowing of the motor vehicles that pass a designated point on
a road, street, or highway in order to inspect or search the vehicles or to question the drivers
or other occupants." Jeffery F. Ghent, Annotation, Validity of Roadblocks by State or Local
Officials for Purpose of Enforcing Fish or Game Laws, 87 A.L.R. 981, 982 n. 1 (1991); e.g.,
IDAHO CODE ANN. § 36-1201(b) (2011) (providing statutory authority for fish and game
checkpoints); State v. Thurman, 996 P.2d 309, 315-16 (Idaho Ct. App. 1999) (upholding
fish and game checkpoint and listing cases); State v. Tourtillott, 618 P.2d 423, 427-30 (Or.
1980) (upholding, under both the state and federal constitutions, a state police roadblock
designed to enforce game laws); State v. Halverson, 277 N.W.2d 723, 724-25 (S.D. 1979)
(upholding stop of vehicles at a checkpoint for the purpose of checking wild game).

174 Numerous law review articles, primarily student notes, discuss the intersection
between the Fourth Amendment and hunter enforcement. See generally, e.g., Edwin J.
Butterfoss & Joseph L. Daly, State v. Colosimo: Minnesota Anglers' Freedom From
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prove to be particularly helpful for generating insights into privacy vis-A-vis
environmentally significant individual behaviors because (1) the conduct regulated
by the fish and game laws is typically of a type that is relatively insignificant in
isolation (taking a single deer out of season) but potentially harmful when
aggregated with the conduct of others (wholesale poaching could, for example,
impact deer populations); (2) these cases usually involve individuals (hunters) as
opposed to commercial entities; and (3) the Fourth Amendment analysis in these
cases often involves an express balancing of privacy and state interest.

A review of hunter enforcement cases permits a few observations that may be
helpful for thinking about privacy with respect to environmentally significant
individual behaviors. In weighing privacy harms against state interest, the fact that
the hunter's conduct would require aggregation to produce environmental harm does
not appear to diminish the weight afforded to the state interest. Indeed, the state
interest in enforcing fish and game laws is generally recognized to be significant.
Additionally, the fact that fish and game laws are directed primarily to individuals
as opposed to commercial entities plays out in an interesting fashion in the Fourth
Amendment analysis. On the one hand, privacy intrusions are clearly recognized to
be more significant with respect to individuals, and one mechanism that is employed
to justify intrusion on hunter privacy is to liken hunters to a regulated business. On
the other hand, the enforcement challenges presented by applying fish and game
laws to individuals provide strong rationales for justifying less protective practices
as reasonable under the Fourth Amendment. Finally, overall, hunter enforcement
appears to present a context where legislatures and courts balancing privacy and
enforcement have generally privileged enforcement, suggesting the twin facts-that
the privacy intrusions accrue to individuals and the conduct being regulated requires
aggregation to produce significant harm-do not dictate that privacy interests will
trump (environmental) regulatory interests.

Unreasonable Searches and Seizures Becomes "The One That Got Away," 31 WM.
MITCHELL L. REV. 527 (2004); Donald C. Douglas, Jr., Comment, A Comment On Louisiana
Wildlife Agents and Probable Cause: Are Random Game Checks Constitutional?, 53 LA. L.
REV. 525 (1992); Giffin, supra note 20; Bryan M. Mull, Comment, The Hidden Cost of Rod
and Rifle: Why State Fish and Game Laws Must Be Amended in Order to Protect Against
Unreasonable Search and Seizure in the Great Outdoors, 42 U. BALT. L. REV. 801 (2013);
Kaie A. Price, State v. Larsen: The Catch of the Day Is a Violation of Your Fourth
Amendment Protections Against Unreasonable Searches and Seizures, 8 GREAT PLAINS
NAT. RESOURCES J. 78 (2003); Malin J. Steams, Note, It's Good to Be the Game Warden:
State v. Boyer and the Erosion of Privacy Protection for Montana Sportsmen, 65 MONT. L.
REV. 187 (2004); Scott Witty, It's a Keeper: Preserving Minnesota's Recreational Fishing
by Allowing Effective Regulatory Enforcement, 26 HAMLINE J. PUB. L. & POL'Y 151 (2004).
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1. Aggregation

Fourth Amendment analysis can require courts to balance the state interest
advanced by a challenged practice and the privacy intrusion that it occasions. 175 The
hunter enforcement cases often engage in this type of balancing17 6 and routinely
identify a very strong government interest in enforcement of fish and game laws.
Importantly, the fact that many hunters' actions must generally be aggregated to
produce the environmental harm sought to be avoided (depletion of fish and game
populations) does not appear to diminish the perceived state interest in the hunter
enforcement cases.

The Idaho Supreme Court, in evaluating a game checkpoint under the Fourth
Amendment, observed that "[t]he State has a compelling interest in the management
and conservation of its natural resources, including wildlife"; the court looked to the
broad statutory authority granted to fish and game wardens as a signal of the
"legislature's perception that fish and game violations are matters of grave public
concern which justify minimal intrusion into the public's right of privacy." 177 En
route to holding that officers' warrantless entry to property to enforce hunting law
was permitted under the open fields doctrine, a New Jersey court reasoned that
hunting is "a dangerous activity which subjects people and domestic animals to
possible injury"; the court concluded that "it would appear that there is strong public
interest in the enforcement of laws pertaining to the regulation and control of the
taking of wildlife in New Jersey...."178 These cases illustrate a common refrain in
hunter enforcement cases. As the Supreme Court of North Dakota summarized in a

17' E.g., Chandler v. Miller, 520 U.S. 305, 314 (1997) ("When. .. 'special needs'-
concerns other than crime detection-are alleged in justification of a Fourth Amendment
intrusion, courts must undertake a context-specific inquiry, examining closely the competing
private and public interests advanced by the parties."); Camara v. Mun. Court, 387 U.S. 523,
536-37 (1967) (setting forth a reasonableness balancing test for administrative searches and
observing that "[u]nfortunately, there can be no ready test for determining reasonableness
other than by balancing the need to search against the invasion which the search entails").

176 E.g., State v. Jackson, 764 So.2d 64, 72 (La. 2000) (observing that "[i]n all cases
addressing the constitutionality of the checkpoints, the intrusion on the individual's liberty
interest has been weighed against the legitimate governmental interest involved"); Jamie
Esser, The Validity of Warrantless Administrative Searches During Fishing Regulation
Enforcement, DCBA BRIEF, Feb. 2011, at 34, 39 (reviewing recreational fishing search cases
and concluding that "[t]he courts in many of the stated cases are balancing the needs of the
individual against the governmental interest"). Although it can be difficult to discern when
balancing is appropriate and the Supreme Court's view has evolved-see generally Fabio
Arcila, Jr., Special Needs and Special Deference: Suspicionless Civil Searches in the Modern
Regulatory State, 56 ADMIN. L. REv. 1223, 1226-34 (2004) (describing balancing in
application of the special needs test)-for present purposes it is sufficient to note that many
courts have engaged in such balancing in hunter enforcement cases at different times and in
different contexts.

1' State v. Medley, 898 P.2d 1093, 1097 (Idaho 1995) (striking down a fish and game
checkpoint used as a drag net to identify myriad unrelated violations).

178 State v. Gates, 703 A.2d 696, 700 (N.J. Super. Ct. Law Div. 1997).
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case upholding a fish and game checkpoint, "As precedents elsewhere have
recognized, the State has a compelling interest in managing and preserving its
wildlife."' 79 This articulation of state interest offered by the California Supreme
Court in 2011 in upholding a suspicionless vehicle stop by a fish and game officer
is particularly thorough:

Here, the state interest at issue is the state's interest in protecting and
preserving the fish and game resources of the state for the benefit of all
of the public and for future generations. The legitimacy and importance
of this state interest are reflected in a number of provisions embodied in
the California Constitution in numerous statutory provisions and in many
judicial decisions rendered throughout our state's history. Past cases have
described the state interest in preserving and managing its natural
resources, including its wildlife, as great and compelling and have
stressed that the state has an obligation and duty to exercise supervision
over such resources for the benefit of the public generally. Although
many of the prior California decisions, drawing upon the common law,
speak of the state's "title" or "ownership" of the wild fish and animals
within its borders-a characterization that a number of United States
Supreme Court decisions have described as a legal fiction-all of the
pertinent decisions, including all of the federal decisions that have
addressed the state ownership of wildlife language, confirm the legitimate
and, indeed, vital nature of a state's interest in protecting its natural
resources, including the wildlife within the state, from depletion and
potential unavailability for future generations. 180

The strength of the identified interest in the enforcement of fish and game laws
likely arises, in part, from the nature of the government's relationship to wildlife.
Both the doctrine of public ownership and public trust doctrine, for example, under
which governments are understood to own wildlife and/or have the responsibility to
manage wildlife for the benefit of the public, have been cited in Fourth Amendment
cases evaluating the government's interest in enforcing fish and game laws.'8' For

17 State v. Albaugh, 571 N.W.2d 345,347-48 (N.D. 1997) (citations omitted); see also
Betchart v. Cal. State Dep't of Fish &Game, 205 Cal. Rptr. 135, 138 (Cal. Ct. App. 1984)
(observing that "[t]he entries by the wardens are for the purpose of regulating and managing
a state-owned resource").

181 People v. Maikhio, 253 P.3d 247, 260-61 (Cal. 2011) (citations omitted).
181 See State v. McHugh, 630 So.2d 1259, 1265-67 (La. 1994) (citing to public trust

doctrine in upholding "suspicionless [hunting] license check stops"); State v. Boyer, 42 P.3d
771, 776 (Mont. 2002) ("In this capacity, game wardens are acting not only as law
enforcement officers, but as public trustees protecting and conserving Montana's wildlife
and habitat for all of its citizens."); State v. Halverson, 277 N.W.2d 723, 724 (S.D. 1979)
(upholding fish and game checkpoint and weighing the state interest involved, reasoning
both that "[w]ild animals in this state are the property of the state" and that "[t]he citizens of
this state have an interest in the management of wildlife so that it can be effectively
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present purposes, however, what is interesting about the characterization of the
government interest in the hunter enforcement cases is that the weight afforded to
the environmental goal does not appear to be diminished by the fact that the actions
subject to regulation must be aggregated to impose meaningful environmental harm.
The individuals to whom fish and game laws are applied are, independently, merely
de minimis contributors; even when they violate fish and game laws, individually
they impose no appreciable harm to larger conservation goals. Courts did not
minimize the state interest involved by reasoning that the harm imposed by an
individual hunter's violation of the fish and game laws was slight.182 The overall
conservation benefits of implementing fish and game laws writ large defined the
state interest.

That the need for aggregation does not diminish state interest is true of Fourth
Amendment analysis in other contexts.183 However, it is especially useful to observe
that the need for aggregation does not diminish state interest in the hunter
enforcement cases because, like other environmentally significant individual
behaviors, these cases involve individuals as contributors to an environmental
problem.

2. Individual

That hunters are a class of regulated individuals, as opposed to commercial
entities, bears on Fourth Amendment analysis in the hunter enforcement cases in an
interesting fashion. With respect to evaluating the state interest involved, the
challenge of enforcing fish and game laws against numerous individuals,
particularly in light of the often expansive geography of hunting and fishing,
provides strong arguments that aggressive enforcement measures are necessary for
fish and game regulation to function effectively. However, the fact that these
enforcement measures will be directed to individuals, as opposed to commercial
entities, generally causes (or would typically cause) the ensuing intrusion to be

conserved.") (citation omitted); John D. Echeverria & Julie Lurman, "Perfectly Astounding'"
Public Rights: Wildlife Protection and the Takings Clause, 16 TUL. ENVTL. L.J. 331, 350
n.93 (2003) (exploring the legal implications of the doctrine of public ownership of wildlife
and observing that "the doctrine of public ownership of wildlife also has been invoked to
justify warrantless searches and seizures in conjunction with the enforcement of wildlife
laws"); Dale D. Goble, Symposium, Three Cases/Four Tales: Commons, Capture, the Public
Trust, and Property in Land, 35 ENVTL. L. 807, 851 n.219 (2005) (describing how State's
public interest in wildlife impacts Fourth Amendment analysis).

182 Boyer, 42 P.3d at 777 (observing that an angler's "claim that he had a legitimate
expectation of privacy in his catch as he enjoyed the peace and tranquility of the Missouri
River reeks of irony as his peaceful and tranquil poaching threatened the river's resources
for future generations").

181 William J. Stuntz, Privacy's Problem and the Law of Criminal Procedure, 93 MICH.
L. REv. 1016, 1032 (1995) ("The government's 'need' argument in these typical regulatory
settings is not the need to engage in this particular search. Rather, the relevant government
interest is the interest in having the regulatory regime.").
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weighted more heavily. Courts in hunter enforcement cases, however, particularly
those approving relaxed Fourth Amendment procedures, have often characterized
hunters as akin to commercial entities in various respects and reasoned that the
intrusion is therefore minimized when fish and game laws are applied to hunters.

As noted above, the enforcement challenges presented by regulating hunters, in
large part because they are numerous and geographically dispersed individuals, are
often referenced as a significant factor in evaluating the need for a particular fish
and game enforcement practice. The Oregon Supreme Court forcefully made this
point in State v. Tourtillot,1 84 where the court cited to the following information in
upholding warrantless game checkpoint stops:

In 1977, 412,100 hunting licenses were sold in Oregon, which then
contained about 2.4 million people. Recreational hunting and fishing
licenses sold in Oregon in 1977 totaled 1,043,158. Over one-half of
Oregon's 96,981 square miles is publicly owned. These statistics
highlight the task which faces game law enforcement personnel in
carrying out the wildlife policy of this state. The broad expanse of
territory in Oregon, much of which is virtually uninhabited, makes law
enforcement difficult. The checkpoint was established on the first
weekend of hunting season. It was placed on an isolated road where
hunting activity was to be expected. Thus, the method chosen would be
one of the most effective ones to meet its goals. 185

Courts in many other hunter enforcement cases have been similarly sympathetic to
the enforcement challenges posed by the regulation of hunters. 186 Indeed, Justice
Blackmun, in his concurrence in Delaware v. Prouse,187 (which held that roving
vehicle stops for license and registration checks violate the Fourth Amendment)
stated,

I would not regard the present case as a precedent that throws any
constitutional shadow upon the necessarily somewhat individualized and
perhaps largely random examinations by game wardens in the
performance of their duties. In a situation of that type, it seems to me, the

184 618 P.2d 423 (Or. 1980).
185 Id. at 430 (citations omitted).
186 E.g., People v. Maikhio, 253 P.3d 247, 262 (Cal. 2011); State v. Gates, 703 A.2d

696, 701 (N.J. Super. Ct. Law Div. 1997) ("The nature of hunting, involving as it does vast
expanses of undeveloped land, and the mobility of its participants on foot and by use of motor
vehicles make it an elusive activity, requiring immediate response when violations of the law
are suspected."); State v. Albaugh, 571. N.W.2d 345, 348 (N.D. 1997) ("Game wardens
surely face a daunting task when attempting to enforce the game laws in a rural region like
North Dakota. In assessing the need for checkpoints to do so, courts have stressed the limited
manpower available to game officials, the vast and remote areas where hunting usually
occurs, and the difficulty in detecting game violations without suspicionless stops.").

187 440 U.S. 648 (1979).
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Court's balancing process, and the value factors under consideration,
would be quite different. 8

More generally, the challenges of enforcing broad regulatory schemes are
recognized as a rationale for relaxing Fourth Amendment requirements in other
contexts;89 in endorsing area code-enforcement inspections in Camara, for
example, the Supreme Court recognized that regulatory enforcement realities were
appropriate to consider in assessing reasonableness.'90 Thus, at least for this purpose
(assessing state interest and need), the fact that hunters constitute a class of difficult-
to-regulate individuals clearly increases tolerance for privacy intrusions.

Generally speaking in Fourth Amendment analysis, however, it is clear that
privacy intrusions experienced by individuals are weighed more heavily than
intrusions experienced by commercial entities. '9' Thus, the intrusions experienced
by hunters should be weighed more heavily than similar intrusions borne by
commercial entities in the application of environmental laws directed primarily to
commercial entities. The hunter enforcement cases underscore the particular concern
reserved for privacy intrusions experienced by individuals, albeit in a somewhat
contradictory fashion. Some courts characterize intrusions experienced by hunters
as intrusions experienced by individuals and value the intrusions accordingly. Other
courts distinguish hunters, as a class, from individuals writ large and on that basis
diminish the intrusions experienced by hunters. 192

188 Id. at 664 (Blackmun, J., concurring).
189 Arcila, supra note 176, at 1240 ("[I]t is clear that we have moved from a limited

government with a commensurately limited civil search power, to an expansive government
whose effectiveness calls for a Fourth Amendment jurisprudence that accommodates
suspicionless civil searches.").

190 Camara v. Mun. Court, 387 U.S. 523, 535-36 (1967) (reasoning that "[i]n
determining whether a particular inspection is reasonable-and thus in determining whether
there is probable cause to issue a warrant for that inspection-the need for the inspection
must be weighed in terms of these reasonable goals of code enforcement," and observing
that "[tjhere is unanimous agreement among those most familiar with this field that the only
effective way to seek universal compliance with the minimum standards required by
municipal codes is through routine periodic inspections of all structures").

I"' Dow Chem. Co. v. United States, 476 U.S. 227, 237 n.4 (1986) ("We find it
important that this is not an area immediately adjacent to a private home, where privacy
expectations are most heightened."); Donovan v. Dewey, 452 U.S. 594, 598-99 (1981) ("The
greater latitude to conduct warrantless inspections of commercial property reflects the fact
that the expectation of privacy that the owner of commercial property enjoys in such property
differs significantly from the sanctity accorded an individual's home, and that this privacy
interest may, in certain circumstances, be adequately protected by regulatory schemes
authorizing warrantless inspections."); See v. City of Seattle, 387 U.S. 541, 545-46 (1967)
("We do not in any way imply that business premises may not reasonably be inspected in
many more situations than private homes ....").

192 In one interesting case, the Ninth Circuit held that a stop undertaken by a roving
patrol that was stopping all vehicles in a national park to check for possible game violations
violated the Fourth Amendment. The court assessed the expectation of privacy not of hunters,
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In State v. Larsen, 93 the Supreme Court of Minnesota declined to extend the
closely regulated business exception to a game warden's search of a fish house.'94

The court viewed that line of cases as extending to "industries" in a "narrow field of
commercial activity" where enforcement of the regulation at issue involved "serious
personal safety concems or felony level criminal conduct.""' The court found that
the fishing regulations were "no more pervasive or comprehensive than the state's
traffic rules and regulations" and that traffic stops require reasonable suspicion to
conduct a stop. 96

The court in Tallman v. Department of Natural Resources' similarly drew a
sharp distinction between industry and individuals with respect to invocation of the
closely regulated business exception. '98 Tallman upheld a warrantless search of a
commercial fishing vessel pursuant to a Michigan law governing commercial
fishing.'99 In doing so, the Tallman court drew a distinction between commercial
and recreational entities.20 In a prior case, State Conservation Department v.
Seaman,2 ' the Michigan Supreme Court held that the warrantless search and seizure
of a moored vessel conducted under the state's fish and game laws, authorizing
warrantless searches based on probable cause to believe that a violation of the state's
fish and game laws had occurred, violated the Fourth Amendment.202 Distinguishing
its case from Seaman, the Tallman court noted,

Seaman authorized searches for the purpose of enforcing regulations
regarding wild animals, wild birds, and fish against commercial and
recreational violators alike. The statute at issue in the cases presently
before the Court ... applies only to those licensed by the state to harvest
the state's fishery resources for personal profit. The fact that the statute
at issue here is exclusively applicable to commercial fishers is especially
relevant, because the DNR has raised a question of first impression not
touched upon in Seaman or in any other decision of this Court: the legality

but of individuals who visit national parks and expressly declined to apply the closely
regulated business exception, observing that "Congress established national parks in part to
preserve for people a setting for respite and reflection" such that "federal regulations
governing the use and management of the parks.. ." do not diminish expectations of privacy
in those visiting national parks. United States v. Munoz, 701 F.2d 1293, 1298 (9th Cir. 1983).

193 650 N.W.2d 144 (Minn. 2002).
1
94 Id. at 153.

195 Id.
196Id.

197 365 N.W.2d 724 (Mich. 1984).
198 Id. at 726.

'991 Id. at 746.
200 id.
201 240 N.W.2d 206 (Mich. 1976).
201 Id. at 213.
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of a warrantless search of commercial premises for the purpose of
enforcing a pervasive regulatory scheme.20 3

Later in its decision, the Tallman court again emphasized that the holding adopting
and applying the closely regulated business exception was limited to commercial
fishermen. Distinguishing a prior case that had struck down a requirement that
persons hunting, fishing, or trapping allow conservation officers to "inspect, count,
and examine" all wildlife, hunting, or fishing equiprment in their possession as
violating the search and seizure provision of Michigan's Constitution, the Tallman
court noted,

That case [People ex rel. Attorney General v. Lansing Municipal
Judge]2°4 might prove apposite to the cases presently before this Court,
but for the crucial fact that the party accused of violating the state's
conservation laws in that case took the state's wildlife for pleasure rather
than for profit. Because we deal here with parties engaged in a
pervasively regulated commercial endeavor, Lansing Municipal Judge is
inapposite. We do not pass here on the question whether the DNR may
make warrantless searches, absent probable cause and exigent
circumstances, of the persons or property of recreational fishers for the
purpose of enforcing regulations which limit their activities.2 5

In other hunter enforcement cases, courts have either expressly applied the
closely regulated business exception to hunters20 6 or employed rationales similar to
those used to justify the closely regulated business exception (consent, privilege, and
notice) to characterize hunters as having lower expectations of privacy in the
relevant context. In Betchart v. California State Department of Fish and Game,°7

for example, a California state court relied on the closely regulated business
exception in upholding warrantless entry by Fish and Game personnel on private
property where game is present to enforce wild game regulations."' The court found
that the property in question was agricultural and, under federal law, was an open
field to which the property owner did not have a reasonable expectation of
privacy. 209 However, the plaintiff based his claim on the warrant requirement of the

203 Tallman, 365 N.W.2d at 741.
204 42 N.W.2d 120 (Mich. 1950).
205 Tallman, 365 N.W.2d at 741.
206 In addition to the discussed cases, see, for example, Hamilton v. Myers, 281 F.3d

520, 532 (6th Cir. 2002), finding that "[e]veryone who participates in the privilege of hunting
has a duty to permit inspections to determine whether they are complying with applicable
laws. Hunting and fishing are regulated activities under both state and federal law. The
Supreme Court has found that a warrantless search of a regulated industry or business is
reasonable." Id. (citing New York v. Burger, 482 U.S. 691 (1987)).

207 205 Cal. Rptr. 135 (Cal. Ct. App. 1984).
208 Id. at 137-39.
209 Id. at 13 7.
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California Constitution, which applies a balancing test to open fields-whether a
person has exhibited a reasonable expectation of privacy and, if so, whether that
expectation has been violated by unreasonable governmental intrusion.21° The court
reasoned that "[t]he fact that Biswell dealt with a business is not the sole factor to be
considered" and observed that-by analogizing hunters to closely regulated
businesses-"[h]unters are required to be licensed," and "[b]y choosing to engage
in this highly regulated activity, there is a fundamental premise that there is an
implied consent to effective supervision and inspection as directed by statute."'211

Similarly, in People v. Maikho,212 the California Supreme Court reasoned that
"the intrusion upon privacy engendered by a game warden's stop of an angler or
hunter to demand the display of his or her catch or take is relatively minor," in part
because hunters "have voluntarily chosen to engage in an activity that is heavily
regulated in order to assure the continued existence of the wildlife of this state for
the benefit not only of future generations but for the benefit of current anglers and
hunters themselves."'213 The court went on to reject the idea that the rationales for
the closely regulated business exception might not apply to hunters as individuals,
commenting that "[c]ontrary to defendant's contention, numerous cases establish
that the existence of pervasive regulation can diminish the reasonable expectation of
individuals as well as businesses.,214

Still, in other hunter enforcement cases, while not relying expressly upon the
closely regulated business exception, courts have endeavored to distinguish hunters
as a class from the public writ large, citing to factors such as consent, privilege, and
notice or knowledge. In State v. Boyer,215 for example, the Supreme Court of
Montana held that a game warden's request for inspection of catch was not a search
because the fisherman had no expectation of privacy that society was prepared to
honor in the fishing catch contained in a closed live well.216 The court found that
anglers were on notice of the inspection requirements ("[i]n complying with the well
established license requirements, anglers acknowledge the prospect of at least some
governmental intrusion into their activities") and that by "engaging in this highly
regulated activity, anglers must assume the burdens of the sport as well as its
benefits.2 17 In People v. Layton,218 an Illinois appellate court upheld the warrantless
search of a hunter's game bag and held that "probable cause to search[] arises from
indicia that the person in question is a hunter, immediately or very recently engaged
in hunting. 219 The court rejected application of the exigent circumstances or closely
regulated business exceptions on the grounds that the present search was not an

210 Id. at 136-37.
211 Id. at 138.
212 253 P.3d 247 (Cal. 2011).
213 Id. at 262.
214 Id. at 262 n.14.
215 42 P.3d 771 (Mont. 2002).
216 Id. at 776.
217 Id.

218 552 N.E.2d 1280 (I11. App. Ct. 1990).
219 Id. at 1287.
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administrative search.22° The court instead reasoned that hunting "is a privilege, not
a right" and is "highly regulated" such that hunters "may be deemed [to] consent to
some intrusions"; the court ultimately characterized hunting as "an exception
because of necessity."'221 Other courts have offered similar rationales for
distinguishing hunters as a class.222

3. Balancing

Regardless of the specific rationales employed, the hunter enforcement cases
as a whole reveal that, overall, both the statutory grants of authority to fish and game
officers and the scrutiny of the actions of fish and game officers implementing those
statutes under the Fourth Amendment tend to strike a balance between enforcement
and privacy that favors enforcement. Fish and game checkpoints are regularly
upheld;223 suspicionless stops have likewise occasionally received court approval.224

As described by the Maine Supreme Judicial Court, in a case upholding a warden's
suspicionless stop of an ATV rider, "We, along with courts in other states, have also
recognized the limitations of the Fourth Amendment's reach regarding wardens and
other officers whose duties include patrolling and protecting vast territories, such as
waterways and wooded areas.225 One commentator observed that "[s]tate statutes
granting to wildlife officers the authority to make warrantless searches have usually

220 Id. at 1286-87.
221 Id. at 1287.
222 See also, e.g., Elzey v. State, 519 S.E.2d 751, 754 (Ga. Ct. App. 1999) (upholding

game wardens' approach and questioning of hunters that revealed drugs in part because "the
peculiar nature of hunting leads to a diminished expectation of privacy on the part of
hunters"); State v. McHugh, 630 So.2d 1259, 1266 (La. 1994) ("[H]unters entering game
habitats during open seasons are not taken by surprise because they know or should know of
their exposure to license and game checks."); State v. Colosimo, 669 N.W.2d 1, 5 (Minn.
2003) ("Recreational fishing is a highly regulated and licensed privilege. Those who choose
to apply for this privilege accept the conditions imposed, unique to the sport of game
fishing.").

223 E.g., United States v. Fraire, 575 F.3d 929, 930 (9th Cir. 2009) (upholding
checkpoint instituted by park rangers to detect illegal poaching); State v. Thurman, 996 P.2d
309, 315 (Idaho Ct. App. 1999) (upholding fish and game checkpoint and listing cases); State
v. Tourtillott, 618 P.2d 423, 430 (Or. 1980) (upholding, under both the state and federal
constitutions, a state police roadblock designed to enforce game laws); State v. Halverson,
277 N.W.2d 723 (S.D. 1979) (upholding stop of vehicles at a checkpoint for the purpose of
checking wild game).

224 People v. Maikhio, 253 P.3d 247, 263 (Cal. 2011) (holding that it does not violate
the Fourth Amendment when a game warden, without reasonable suspicion that a fish and
game regulation has been violated, stops a vehicle whose occupant is or has recently been
fishing or hunting to demand the occupant display all fish or game taken; observing that "the
great majority of out-of-state decisions that have addressed the question of the validity of
suspicionless stops of anglers and hunters by game wardens have found such stops
constitutionally permissible"; and listing cases).

225 State v. McKeen, 977 A.2d 382, 386 (Me. 2009).
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been upheld, whether they permitted warrantless searches by patrolling officers, at
fixed checkpoints, or business premises of commercial enterprises."'226 Another
commentator criticized courts' willingness to authorize game violation inspections,
observing that "allowing game wardens to make random stops would give rise to the
'grave danger of abuse of discretion' about which the Court in Prouse was rightly
concerned . *..."227 As noted above, the Supreme Court characterized the
implementation of fish and game law as an area appropriately afforded special
solicitude in Fourth Amendment analysis when Justice Blackmun referred in his
concurrence in Delaware v. Prouse to "the necessarily somewhat individualized and
perhaps largely random examinations by game wardens in the performance of their
duties."'228 In 2000, the Supreme Court of Louisiana, en route to adopting a new
standard for evaluating checkpoints, lamented that its precedents (upholding hunting
license checkpoints but not checkpoints directed to drunk driving) "create the
anomaly that preservation of the state's wildlife is a more compelling governmental
interest than the protection of human life from drunken drivers on our public
roadways."'229 Although the Supreme Court of Louisiana: went on to rectify the
"anomaly" by adopting a new standard for evaluating checkpoints, the fact that the
anomaly existed at all attests to the solicitude afforded to fish and game enforcement.

This should not be taken to suggest that courts do not use the Fourth
Amendment to limit fish and game enforcement authority; there are numerous
examples of courts construing fish and game statutes narrowly to avoid
constitutional problems, striking down those statutes as inconsistent with Fourth
Amendment requirements or holding more narrowly that a particular search or
seizure violated the Fourth Amendment.2 30 Overall, however, legislatures and
courts, while recognizing privacy concerns, have tended to strike a balance relatively
favorable to regulation in the hunter enforcement context.

226 Dale Joseph Gilsinger, Validity, Construction, and Application of State Wildlife
Possession Laws, 50 A.L.R. 724, 728 (1997) (citations omitted).

227 LAFAVE, supra note 114, § 10.8(e).
228 440 U.S. 648, 664 (1979) (Blackmun, J., concurring).
229 State v. Jackson, 764 So.2d 64, 69 (La. 2000).
230 E.g., State v. Legg, 536 S.E.2d 110, 116 (W.Va. 2000) (suppressing evidence

obtained during conservation officers' random stop to conduct game-kills survey and holding
that officer must have articulable reasonable suspicion of offense to constitutionally stop
vehicle to conduct game-kill survey); People v. Coca, 829 P.2d 385, 388 (Colo. 1992) (en
banc) (suppressing evidence obtained during investigatory stop by wildlife officer); Amison
v. State, 5 So.3d 798, 801 (Fla. Dist. Ct. App. 2009) (interpreting conservation statutes to
require reasonable suspicion for vehicle stops); Commonwealth v. Ickes, 873 A.2d 698, 703
(Pa. 2005) (striking down Pennsylvania statute authorizing game officers to stop and demand
identification and observing that "[n]one of these threshold requirements [reasonable
suspicion, probable cause, Miranda warnings] are enumerated in the statute that authorizes
Game Officers to stop and search, but they are required if officers are to avoid constitutional
impropriety"); People v. Hedges, 447 N.Y.S.2d 1007, 1012-13 (Dist. Ct. Suffolk Cnty. 1982)
(holding that statutes authorizing warrantless search of business premises based on "cause to
believe" that there was a violation of the Environmental Conservation Law were
unconstitutional); Gilsinger, supra note 226, at 793-94, 797, 804-07.
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Ill. CONCLUSION

The purpose of this Article is not to anticipate whether or how the Fourth
Amendment might apply to specific efforts to collect information about
environmentally significant individual behaviors. The purpose is to discem the
considerations that have proven salient in balancing environmental regulation and
privacy to date that may likewise be relevant to navigating privacy concerns that
arise with respect to policy directed to environmentally significant individual
behaviors.

In this regard, the Article's survey suggests that neither the fact that
environmentally significant individual behaviors must be aggregated to produce
environmental harm nor the fact that individuals, as opposed to commercial entities,
experience the privacy intrusions involved dictates that privacy concerns will
override the needs of regulation. As evidenced by nuisance law, that individuals
impose an environmental externality can be a strong basis for minimizing privacy
interests. As evidenced by the hunter enforcement cases, even where aggregation is
required and individuals are the subject of regulation, privacy balancing can favor
regulation. Notably, however, the articulation of state interest in the hunter
enforcement cases is clear and strong. Those contemplating, crafting, and
implementing policies addressed to environmentally significant individual
behaviors should take care to articulate the strongest case possible that the
information sought furthers an important state interest. Privacy concerns need not
derail the development of sophisticated policies aimed at reducing harms arising
from environmentally significant individual behaviors, but a concerted effort will be
required to demonstrate the environmental value of limiting harms from
environmentally significant individual behaviors. A concerted effort will also be
required to demonstrate that information about environmentally significant
individual behaviors is important to effect policies directed to those behaviors and
that privacy balancing should therefore favor disclosure to enable regulation.
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