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To Cite or Not to Cite: Is That Still a Question?*

Deborah L. Heller**

Some states still restrict the citation of unpublished opinions, and the rules among the 
federal circuits vary slightly as well. This article looks at the history of case publica-
tion, the controversy over unpublished opinions, and the current rules related to the 
citation of unpublished cases.
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Introduction

¶1 The question of whether to cite an unpublished1 opinion still lingers, despite 
changes brought by the near-universal use of electronic databases and search 
engines such as Google Scholar. Today’s law students often do not understand the 
concept of “unpublished” opinions or the rules against their being cited, both of 
which date to the print era. One might expect that the rules against citing unpub-
lished opinions would have been eradicated years ago since, practically speaking, 
all cases are “published” since they are easily retrievable on legal research plat-

	 *	 © Deborah L. Heller, 2020.
	 **	 Acting Director of the Law Library, Elisabeth Haub School of Law at Pace University, White 
Plains, New York. Thank you to all the staff at the Haub Law Library, and especially to Vicky Gannon 
for your editing assistance.
	 1.	 The terms “unpublished” and “unreported” are often used interchangeably to express this 
concept. This article uses the term “unpublished” to represent the concept.
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forms. However, this expectation has not been met in every jurisdiction.2 As with 
most issues of law and procedure in the United States, the rules differ depending 
on jurisdiction. This means that an attorney must be familiar with the rules of any 
state in which he or she practices.

¶2 This article first explores the history of the publication process for cases, 
beginning with the Year Books in England and nominative reports in the early 
United States, through the National Reporter System begun by the West Company, 
and up to the age of computer-assisted legal research. Next, it traces the evolution 
of the unpublished case through the 1970s, leading to the fight to change the Fed-
eral Rules of Appellate Procedure to allow citation to unpublished opinions. 
Finally, it discusses the current rules on citation to unpublished cases as well as the 
publication designation process throughout the United States.

History of Case Publication

English Case Reports
¶3 Reports of cases in English date back to the Year Books prepared in England 

from 1292 to 1535.3 The Year Books record the law of the Middle Ages, from the 
time of Edward I to Richard III, and then into the reign of the Tudor kings Henry 
VII and Henry VIII, when the last was published in 1536.4 The publication of the 
volumes began as a continuous enterprise, but eventually became intermittent.5 
Rumors swirled about the origins of the Year Books for years, with some believing 
that the volumes were compiled by official reporters paid by the king.6 After careful 
study of the manuscripts, it became clear that the Year Books were based on notes 
taken by lawyers who were present in the court.7

¶4 Following the Year Books were reports of the 16th, 17th, and 18th centuries, 
which are collections of cases.8 These reports are similar to the Year Books in that 
they appear to have been compiled for the reporter’s personal use and contain a 
variety of material, from eulogies to deceased lawyers to arguments by attorneys 
and judges alike.9 These reports differ from Year Books in that they clearly show 
the change from oral pleadings to written pleadings, thus allowing the relation of 
better defined issues and decisions.10 Plowden, Coke, and Saunders compiled some 
of the famous reports of this era.11 The volumes took on the name of the individual 
reporter, thus leading to the age of the nominative reporter, individually compiled 
by a member of the bar through his own notes, notes from other lawyers, or even 
the notes of judges.12

	 2.	 See infra ¶¶28–29 and apps. A & B.
	 3.	 Robert C. Berring, Legal Research and Legal Concepts: Where Form Molds Substance, 75 
Calif. L. Rev. 15, 17 (1987).
	 4.	 W.S. Holdsworth, Sources and Literature of English Law 78 (1925).
	 5.	 Id.
	 6.	 Id. at 80.
	 7.	 Id. at 80–81.
	 8.	 Id. at 89.
	 9.	 Id. at 90–91.
	 10.	 Id. at 91.
	 11.	 Id. at 93.
	 12.	 Berring, supra note 3, at 17.
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Early American Reports
¶5 In the early days of the American bar, lawyers committed important deci-

sions to memory and depended on treatises by some of the great English jurists, 
such as Blackstone and Coke.13 Published law reports were not necessary in colo-
nial America given the relatively few judicial decisions issued during that period;14 
however, colonial printers did publish pamphlets with proceedings from some of 
the more newsworthy trials.15 Judges of the 18th century primarily provided oral 
rather than written justification for their judgments, thus leading to the compila-
tion of personal notebooks to record the holdings in cases an attorney participated 
in or witnessed.16 Later attorneys cited to these handwritten notes by “vouching the 
record.”17 In most early reports of local decisions, reporters wrote down only the 
judges’ opinions and then added a summary of facts and arguments of counsel.18

¶6 The nominative reporters transferred from England to America and began 
to become more popular after the Revolutionary War.19 Early reporters published 
their works without any official state encouragement and thus relied on volume 
sales to compensate for their efforts.20 Massachusetts appointed an official court 
reporter of the Supreme Judicial Court in 1804.21 The salary for the reporter was set 
at $1000 annually, along with profits from the reports, to be paid from a fund com-
prised of the monies paid by attorneys to practice in the state.22 However, the act 
did have a term of three years from passage.23 The only qualification required of the 
reporter was that he be “some suitable person, learned in the law.”24 The reporter 
was required to “obtain true and authentic reports of the decisions already made, or 
that may be hereafter made . . . .”25 New York State authorized the appointment of 
a reporter to the Supreme Court of Judicature to report cases of impeachments, 
corrections of errors, or other cases deemed important.26 The reporter received a 
salary of $850 per year paid on a quarterly basis.27 Additionally, the reporter had to 
pay for and deliver one copy of the published report to each of the courts of com-
mon pleas.28 The New York act also included a term limit, but this time of five 

	 13.	 Marla Brooke Tusk, No-Citation Rules as a Prior Restraint on Attorney Speech, 103 Colum. L. 
Rev. 1202, 1207–08 (2003).
	 14.	 Id. at 1207.
	 15.	 Erwin C. Surrency, Law Reports in the United States, 25 Am. J. Legal Hist. 48, 52 (1981) (not-
ing the publication of pamphlets on the treason trial of Nicholas Bayard in New York and “A Brief and 
True Narrative of Some Remarkable Passages Relating to sundry Persons afflicted by Witchcraft, at 
Salem Village which happened from the Nineteenth of March to the Fifth of April 1692” relating the 
events of the infamous Salem witch trials).
	 16.	 Charles J. Steigler, The Precedential Effect of Unpublished Judicial Opinions Under Louisiana 
Law, 59 Loy. L. Rev. 535, 537 (2013).
	 17.	 Id.
	 18.	 Surrency, supra note 15, at 48.
	 19.	 Berring, supra note 3, at 19.
	 20.	 Surrency, supra note 15, at 53.
	 21.	 1804 Mass. Acts 449.
	 22.	 Id. at 450.
	 23.	 Id.
	 24.	 Id.
	 25.	 Id.
	 26.	 1804 N.Y. Laws 462.
	 27.	 Id.
	 28.	 Id.
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years.29 Several other states followed and began passing legislation to appoint an 
official reporter.30 Other states during the same time period had case reports com-
piled by individuals without any legislative requirement dictating the publication 
of court decisions.31 By the end of the 19th century, all reporters were paid a salary 
for their work, and the printed reports, which some states had required the reporter 
to pay for, were now published at the expense of the states.32

¶7 Decisions of the U.S. Supreme Court have been reported regularly from its 
infancy.33 However, the first legal requirement for a reporter did not appear until 
1817.34 The legislation provided that the court appoint a person to report its deci-
sions at an annual salary of $1000, provided the reporter print and publish the 
decisions within six months of their issue and, at his own expense, deliver 80 copies 
to the Secretary of State.35 The Secretary of State distributed these copies to the 
long list of officials and departments named in the Act, with any remaining copies 
going to the Library of Congress.36 The act was limited to a term of three years.37 
The Supreme Court appointed Henry Wheaton as its first official reporter in 1817, 
although Wheaton had published reports of the court going back to 1816.38

¶8 Henry Wheaton is famous not only for being the first official Supreme 
Court Reporter; he also brought an action regarding copyright of case reporters 
that made its way to the Supreme Court itself.39 In 1828, Wheaton accused Richard 
Peters of infringing Wheaton’s copyright by publishing Supreme Court reports that 
included condensed versions of the decisions Wheaton originally reported.40 The 
litigation lasted until the Supreme Court issued an opinion in 1834.41 Justice 
McLean delivered the opinion of the Court and noted at the end that “[i]t may be 
proper to remark that the court are unanimously of opinion, that no reporter has 
or can have any copyright in the written opinions delivered by this court; and that 

	 29.	 Id.
	 30.	 See, e.g., Del. Laws 188–89 (1837) (assigning the associate judge of the Superior Court in 
Kent County as the reporter of decisions of the Superior Court, Court of Oyer and Terminer, and 
Court of Errors and Appeals, and providing an increased salary for this role); 1820 Me. Laws 18–19 
(assigning the duty to appoint a reporter of decisions of the Supreme Judicial Court to the governor 
with the advice of the council at a salary of $600 annually); 1806 N.J. Laws 688–89 (authorizing the 
appointment of a person skilled in New Jersey law to compile the cases of the Supreme Court and 
provide to the state printer for printing); 1818 N.C. Sess. Laws 8 (providing for the judges of the 
Supreme Court to appoint a reporter of decisions for the court at an annual salary of $500); 1823 
Vt. Acts & Resolves 9 (authorizing the governor, with the advice of the council, to appoint a person 
learned in the law to report the decisions of the Supreme Court of Judicature at the annual salary of 
$400, along with profits from the publication of the reports); 1819 Va. Acts 16 (authorizing the Court 
of Appeals to appoint a proper person to report the decisions of the court on or before January 1, 
1821, and annually thereafter).
	 31.	 American Reports and Reporters, 22 Am. Jurist & L. Mag. 108, 126 (1839) [hereinafter 
American Reports].
	 32.	 Surrency, supra note 15, at 60.
	 33.	 American Reports, supra note 31, at 110.
	 34.	 Act of Mar. 3, 1817, ch. 63, 3 Stat. 376.
	 35.	 Id.
	 36.	 Id.
	 37.	 Id.
	 38.	 Surrency, supra note 15, at 56.
	 39.	 Thomas A. Woxland, Forever Associated with the Practice of Law: The Early Years of the West 
Publishing Company, 5 Legal Reference Servs. Q. 115, 121 (1985).
	 40.	 Id.
	 41.	 Wheaton v. Peters, 33 U.S. 591 (1834).
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the judges thereof cannot confer on any reporter any such right.”42 Following the 
decision in Wheaton, many states decided to retain themselves the copyright to the 
court reports.43

John West and the Birth of the National Reporter System
¶9 John West began his career as a traveling salesman with the D.D. Merrill 

Book store in St. Paul, Minnesota, in 1870.44 Merrill primarily sold office supplies 
and equipment, but he also acted as a distributor of legal publications from the 
eastern United States.45 West worked for Merrill for two years before using to his 
advantage the knowledge that customers waited long periods to receive court 
reports and practice books. He established himself as the first full-time law book 
salesman in Minnesota.46 He worked as John B. West, Publisher and Bookseller, 
from 1872 until 1876, when he convinced his brother Horatio to help him start a 
weekly legal newsletter called the Syllabi.47 The Syllabi contained information on 
various issues adjudicated by the Minnesota courts.48 The publication soon became 
popular, and six months after it began its name changed to the North Western 
Reporter.49 In 1879, the North Western Reporter began a new series in which it 
included the full text of current decisions from Iowa, Michigan, Minnesota, 
Nebraska, Wisconsin, and the Dakota Territory.50 Over the next few years, West 
began publishing the Federal Reporter and the Supreme Court Reporter. In 1882, the 
business incorporated, and the West Publishing Company was born.51

¶10 John West did not invent the idea of regional court reporting. Around the 
same time, A.L. Bancroft and Company published the West Coast Reporter, and 
William Gould, Jr. and Company of Albany, New York, published the Eastern 
Reporter.52 However, West did make a move to provide nationwide coverage of 
reporters by announcing the prospective publication of four new regional reporters 
in 1885.53 In 1886 and 1887, West purchased the West Coast Reporter and Eastern 
Reporter respectively.54 West’s nationwide coverage put other publishers at a disad-
vantage; and by 1888, West Publishing Company won the court reporting publish-
ing war when many rivals discontinued their publications.55

¶11 Fast-forward nearly a century and the legal publishing world changed once 
again when Lexis introduced the first computer-assisted legal research system in 
April 1973.56 Lexis was competing with West’s National Reporter System, and so the 
inclusion of unpublished cases in the system could be viewed as a marketing advan-

	 42.	 Id. at 668.
	 43.	 Woxland, supra note 39, at 121.
	 44.	 Id. at 115.
	 45.	 Id.
	 46.	 Id.
	 47.	 Id. at 115–16.
	 48.	 Id. at 116.
	 49.	 Id.
	 50.	 Id.
	 51.	 Id.
	 52.	 Surrency, supra note 15, at 62.
	 53.	 Woxland, supra note 39, at 116.
	 54.	 Surrency, supra note 15, at 62.
	 55.	 Woxland, supra note 39, at 116.
	 56.	 William R. Mills, The Decline and Fall of the Dominant Paradigm: Trustworthiness of Case 
Reports in the Digital Age, 53 N.Y.L. Sch. L. Rev. 917, 923 (2008).
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tage.57 The system featured full-text database searching, which could serve as an 
alternative to West’s digest system for finding case law.58 Two years later, West 
Publishing Company introduced Westlaw.59 Westlaw did not initially include the 
cases but allowed searching only of West headnotes.60 In 1978, Westlaw added the 
cases and permitted full-text searching of the opinions.61 Soon after, Westlaw 
began loading cases excluded from the print National Reporter System volumes.62

The Evolution of the Unpublished Case

The Seeds of the Idea
¶12 Declining to publish some court cases is not new. More than 350 years ago, 

Sir Francis Bacon, then Lord Chancellor, suggested to King James I that case 
reporters omit cases “merely of iteration and repetition.”63 Justice Story complained 
about the number of law reports back in 1831.64 The American Bar Association 
(ABA) appointed a standing committee in 1894 to study and report on how to stop 
the proliferation of law books.65 The ABA appointed another committee in 1935 to 
report on the law book issue, and that committee issued a report in 1940.66 In 1964, 
the Judicial Conference of the United States resolved that the courts of appeals 
should publish only “opinions which are of general precedential value.”67 In 1971, 
the Federal Judicial Center issued an annual report that noted “widespread consen-
sus that too many opinions are being printed or published or otherwise 
disseminated.”68 The Judicial Conference, in 1972, instructed the various courts of 
appeals to develop their own plans for selective publication of judicial decisions.69 
Every court of appeals adopted a publication plan by 1974 and began implement-
ing it over the years that followed.70

¶13 In 1973, the Committee on Use of Appellate Court Energies of the Advi-
sory Council on Appellate Justice issued its report on standards for publication of 
judicial opinions.71 The report recommended certain standards for the publication 
of opinions;72 they should be short and deal mainly with the facts as they relate to 
the law, be written especially for the parties involved, but “need not be polished.”73 

	 57.	 Id.
	 58.	 Id.
	 59.	 Id.
	 60.	 Id.
	 61.	 Id. at 924.
	 62.	 Id.
	 63.	 Kirt Shuldberg, Digital Influence: Technology and Unpublished Opinions in the Federal Courts 
of Appeals, 85 Calif. L. Rev. 543, 545 (1997).
	 64.	 Hon. John J. O’Connell, A Dissertation on Judicial Opinions, 23 Temp. L.Q. 13, 14 (1949).
	 65.	 Id.
	 66.	 Id.
	 67.	 Scott E. Gant, Missing the Forest for a Tree: Unpublished Opinions and New Federal Rule of 
Appellate Procedure 32.1, 47 B.C. L. Rev. 705, 708 (2006).
	 68.	 Id.
	 69.	 Id. at 709.
	 70.	 Id.
	 71.	 Advisory Council on Appellate Justice, Standards for Publication of Judicial Opinions 
(1973) [hereinafter Standards for Publication of Judicial Opinions].
	 72.	 Id. at 4.
	 73.	 Id. at 5.
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In contrast, published opinions should involve cases with broader importance and 
thus be written with care and attention.74 The report named various problems with 
unlimited publication, including the jurist’s burden of writing opinions, the lawyer’s 
burden of searching endlessly for factual analysis, the publisher’s burden of balanc-
ing reasonable prices with capacity to publish, and the innovator’s burden of creat-
ing and expanding law-finding devices.75 The report advised the highest court in a 
jurisdiction to promulgate rules for the standard for publication.76 Furthermore, it 
urged the repeal of statutes that mandate publication of all appellate opinions, opt-
ing instead to advocate for publication of opinions only if a majority of the judges 
participating in the decision agreed that the standards for publication were satis-
fied.77 The report outlined four standards for publication: (1) the opinion sets a new 
rule of law or modifies an existing rule; (2) the opinion involves a legal issue of 
continuing public interest; (3) the opinion criticizes existing law; or (4) the opinion 
resolves an apparent conflict.78 The committee debated three alternatives for cita-
tion of unpublished decisions: (1) unpublished cases have precedential value and 
can be cited; (2) unpublished cases have no precedential value; or (3) unpublished 
cases may not be cited to support statements of law, and precedential value was not 
discussed at all.79 The committee suggested applying the third option.80

¶14 In 1974 and 1975, the Commission on Revision of the Federal Court Appel-
late System conducted an inquiry into the work of the federal courts of appeals.81 
Senator Roman Hruska chaired the Commission, which included members of Con-
gress, judges, teachers, and lawyers.82 The Commission held hearings in 1974 and 
1975 and issued its final report in June 1975.83 The Hruska Report spanned more 
than 170 pages and included recommendations such as establishing a national court 
of appeals and expansion of the judiciary through congressional appointment of 
more appellate judges to properly handle the mounting caseloads in the circuits.84 As 
part of the report, the Commission surveyed the opinions of attorneys in three cir-
cuits (Second, Fifth, and Sixth).85 The rate of return from each circuit exceeded 60 
percent.86 More than three-fourths of the attorneys questioned agreed that it was 
important for courts to issue a memorandum opinion, at a minimum, so that courts 
avoid the appearance of acting arbitrarily.87 However, attorneys did not insist on 
either publication or a formal opinion.88 “Majorities in each circuit were of the view 

	 74.	 Id.
	 75.	 Id. at 6–8.
	 76.	 Id. at 9.
	 77.	 Id. at 9–10.
	 78.	 Id. at 15–17.
	 79.	 Id. at 20.
	 80.	 Id.
	 81.	 William L. Reynolds & William M. Richman, The Non-Precedential Precedent—Limited 
Publication and No-Citation Rules in the United States Courts of Appeals, 78 Colum. L. Rev. 1167, 1172 
(1978).
	 82.	 Id.
	 83.	 Id.
	 84.	 Commission on Revision of the Federal Court Appellate System, Structure and 
Internal Procedures: Recommendations for Change vii, ix (1975) [hereinafter Hruska Report].
	 85.	 Id. at 42.
	 86.	 Id.
	 87.	 Id. at 49.
	 88.	 Id.
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that in many cases it is not necessary to issue a written opinion for publication.”89 
In terms of written opinions, the report recommended “that in every case there be 
some record, however brief and whatever the form, of the reasoning which under-
lies the decision.”90 The report further recommended the use of memoranda, brief 
per curiam opinions, and other alternatives when appropriate, and strongly 
encouraged selective publication.91 The report discussed some of the issues with 
selective publication, including access to opinions and citation of unpublished 
opinions, but noted that the Judicial Conference was the appropriate organization 
to solve such issues or make recommendations.92

¶15 The growing caseload of the federal circuit courts is provided as one of the 
main reasons advanced for choosing to designate some opinions as unpublished. 
In 1964, at the same time that the Judicial Conference was suggesting that only 
precedential decisions be published, 78 judges disposed of 5700 cases in the courts 
of appeals.93 In 1972, when the courts were instructed to develop their own selec-
tive publication plans, 97 judges disposed of 13,828 cases.94 By 1977, although the 
number of judges remained at 97, they now issued dispositions in 17,784 cases.95 
Along with the rationale of case overload is the corollary that issuing formal pub-
lished opinions is time consuming for judges and their clerks.96 According to Judge 
Boyce F. Martin, Jr., “we use unpublished opinions in order to get through our 
docket.”97 Judge Martin goes on to estimate that he and his clerks spend about half 
as much time on an average unpublished opinion as they do on a published opin-
ion since the opinions are generally shorter, involve straightforward points of law, 
and take less research time.98

¶16 The “threat to a cohesive body of law” by publishing all decisions is another 
reason provided for selective publication.99 The fear is that an ever-larger body of 
case law will make it harder and more time consuming to find that needle in a hay-
stack among cases; thus, the main principles of law will be lost among the chaff.100 
As a corollary to this idea, the creation of more published law would make legal 
research more expensive because libraries would need to purchase more and more 
case reporters.101 And the increase in case reporters would necessitate more shelving 
and storage capacity, which also proves costly.102 However, many libraries now rely 
on electronic databases for case research, so the expense caused by expanded storage 
space is not quite the same now as it might have been 40 years ago.

	 89.	 Id.
	 90.	 Id. at 50.
	 91.	 Id. at 51.
	 92.	 Id. at 51–52.
	 93.	 Administrative Office of the U.S. Courts, Annual Report of the Director of 
Administrative Office of the U.S. Courts 164 (1977).
	 94.	 Id.
	 95.	 Id.
	 96.	 Reynolds & Richman, supra note 81, at 1183.
	 97.	 Hon. Boyce F. Martin, Jr., In Defense of Unpublished Opinions, 60 Ohio St. L.J. 177, 189 
(1999).
	 98.	 Id. at 190.
	 99.	 Standards for Publication of Judicial Opinions, supra note 71, at 6.
	 100.	 Reynolds & Richman, supra note 81, at 1184.
	 101.	 Id. 
	 102.	 Id.
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¶17 Initially, attorneys and members of the public could procure an unpub-
lished opinion by going to the clerk’s office in the courthouse and requesting a copy 
of the decision.103 However, as the use of computer-assisted legal research grew, 
more and more unpublished opinions became available through these platforms.104 
In 2001, West launched a new case reporter called the Federal Appendix.105 The 
Federal Appendix followed the same formatting as the other case reporters in the 
National Reporter System, including headnotes and Key Numbers.106 It differed 
from the others in that it published only previously unpublished circuit court opin-
ions.107 The policy of West was to include every unpublished case that it received 
from the various circuits and to exclude only those cases that were so informal that 
they could not produce a synopsis and at least one headnote.108 Finally, the E-Gov-
ernment Act of 2002 required that federal courts post all written opinions, even 
those designated as unpublished, on their own websites.109

¶18 The question of how to handle unpublished opinions for citation purposes 
goes hand in hand with the publication decision. Two arguments dominate the cita-
tion debate.110 First, allowing citation would frustrate the purpose of limited publi-
cation.111 If unpublished opinions can be cited, judges might need to do more than 
merely apply the facts to the law for the purpose of the parties involved and instead 
provide a greater explanation as they do in published opinions, thus taking more 
judicial time.112 Second, permitting citation might unfairly advantage some (better 
resourced) litigants over others.113 Since some large law firms have more money 
and access to resources that index unpublished opinions, their clients could pre-
sumably have an advantage over clients of small firms or pro se litigants.114

Anastasoff
¶19 Since the late 1970s, all of the federal circuits maintained their own rules for 

publication of opinions.115 Only the U.S. Court of Appeals for the District of Colum-
bia Circuit discontinued the practice of labeling some opinions nonprecedential by 
allowing all opinions after January 1, 2002, to be cited as precedent, whether pub-
lished or unpublished.116 The no-citation debate took center stage after the Eighth 
Circuit Court of Appeals issued its decision in Anastasoff v. United States.117 Anas-
tasoff filed a request for a refund of taxes due on April 15, 1993, but it was not 
received by the IRS until April 16, 1996, and so the IRS denied the claim on the 

	 103.	 Gant, supra note 67, at 709.
	 104.	 Id.
	 105.	 William R. Mills, The Shape of the Universe: The Impact of Unpublished Opinions on the 
Process of Legal Research, 46 N.Y.L. Sch. L. Rev. 429, 444 (2002).
	 106.	 Id.
	 107.	 Id.
	 108.	 Id.
	 109.	 E-Government Act of 2002, Pub L. No. 107-347, § 205(a)(5), 116 Stat. 2899, 2913.
	 110.	 Reynolds & Richman, supra note 81, at 1185.
	 111.	 Id.
	 112.	 See id. at 1186.
	 113.	 Id. at 1185.
	 114.	 Id. at 1187.
	 115.	 Gant, supra note 67, at 710.
	 116.	 Id.
	 117.	 223 F.3d 898 (8th Cir. 2000).
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ground that it was not timely filed within the three-year refund window.118 The 
three-judge panel hearing the case noted that the circuit had rejected a similar legal 
argument, about a request mailed before the deadline but received after, made in 
an unpublished opinion of the court back in 1992.119  Anastasoff argued that Chris-
tie did not bind the court since it was unpublished and therefore not precedent 
under the circuit rules.120 The three-judge panel concluded that

8th Circuit Rule 28A(i), insofar as it would allow us to avoid the precedential effect of our 
prior decisions, purports to expand the judicial power beyond the bounds of Article III, 
and is therefore unconstitutional . . . . Rule 28A(i) expands the judicial power beyond the 
limits set by Article III by allowing us complete discretion to determine which judicial deci-
sions will bind us and which will not. Insofar as it limits the precedential effect of our prior 
decisions, the Rule is therefore unconstitutional.121

¶20 At the same time the Eighth Circuit issued its opinion in Anastasoff, the 
Second Circuit reached an opposite conclusion about the timeliness of the demand 
for refund.122 Due to the Second Circuit decision, Anastasoff requested rehearing 
en banc.123 On receipt of the petition, the government informed the court that it 
would pay Anastasoff the money she requested and asked for a dismissal of the 
rehearing as moot.124 The Eighth Circuit agreed that the case was now moot and 
decided to vacate its previous judgment in the case.125 The court also noted that 
“the constitutionality of that portion of Rule 28A(i) which says that unpublished 
opinions have no precedential effect remains an open question in this Circuit.”126

¶21 In 2001, the Ninth Circuit, in an opinion authored by Judge Kozinski, 
weighed in on the constitutionality of court rules prohibiting citation to unpub-
lished opinions.127 In that case, the court ordered counsel to show cause why he 
should not receive a sanction for citing an unpublished opinion in his brief in 
contravention of Circuit Court Rule 36-3.128 Ultimately, the court discharged the 
order to show cause finding that “Anastasoff may have cast doubt on our rule’s 
constitutional validity.”129 However, Judge Kozinski provided a virulent attack on 
the decision in Anastasoff that no-citation rules are unconstitutional:

Unlike the Anastasoff court, we are unable to find within Article III of the Constitution 
a requirement that all case dispositions and orders issued by appellate courts be binding 
authority. On the contrary, we believe that an inherent aspect of our function as Article III 
judges is managing precedent to develop a coherent body of circuit law to govern litigation 
in our court and the other courts of this circuit. We agree with Anastasoff that we—and 
all courts—must follow the law. But we do not think this means we must also make bind-
ing law every time we issue a merits decision. The common law has long recognized that 
certain types of cases do not deserve to be authorities, and that one important aspect of the 

	 118.	 Id. at 899.
	 119.	 Id. (citing Christie v. United States, No. 91-2375MN (8th Cir. Mar. 20, 1992)).
	 120.	 Id. 
	 121.	 Id. at 900, 905.
	 122.	 Weisbart v. U.S. Dep’t of Treasury, 222 F.3d 93, 96–97 (2d Cir. 2000).
	 123.	 Appellant’s Petition for Rehearing En Banc at 1, Anastasoff v. United States, 235 F.3d 
1054 (2000) (No. 99-3917), 2000 WL 34468102, at *1.
	 124.	 Appellee’s Response to Appellant’s Petition for Rehearing En Banc at 3–4, Anastasoff 
v. United States, 235 F.3d 1054 (2000) (No. 99-3917), 2000 WL 34017024, at *3–4.
	 125.	 Anastasoff v. United States, 235 F.3d 1054, 1056 (8th Cir. 2000).
	 126.	 Id.
	 127.	 Hart v. Massanari, 266 F.3d 1155 (9th Cir. 2001).
	 128.	 Id. at 1158.
	 129.	 Id. at 1180.
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judicial function is separating the cases that should be precedent from those that should not. 
Without clearer guidance than that offered in Anastasoff, we see no constitutional basis for 
abdicating this important aspect of our judicial responsibility.130

The Move to Federal Rule of Appellate Procedure 32.1
¶22 With Anastasoff and Hart, the debate over unpublished opinions in general 

and citation of unpublished opinions began anew.131 On January 16, 2001, then 
Solicitor General Seth P. Waxman sent a letter to Judge Will Garwood, Chair of the 
Appellate Rules Committee, suggesting the introduction of a new rule 32.1 to the 
Federal Rules of Appellate Procedure allowing citation of unpublished opinions in 
all federal courts of appeals.132 The Appellate Rules Committee had the topic of 
citation to unpublished opinions on its study agenda from 1991 until 1997.133 In his 
May 1998 report to the Standing Committee on Rules of Practice and Procedure, 
Judge Garwood noted that he had reached out to chief judges on all the circuits and 
heard back from almost all, as well as other circuit judges, and “[t]he judges were 
virtually unanimous—and, on the whole, quite emphatic—that the Committee 
should not propose rules addressing any of these topics”134 (meaning unpublished 
opinions and citation to the same). At its April 2001 meeting, the Appellate Rules 
Committee discussed the proposal floated by Solicitor General Waxman and agreed 
to postpone any further discussion to some later meeting.135

¶23 At the April 2002 meeting of the Appellate Rules Committee, chaired by 
then-Judge Samuel A. Alito of the Third Circuit, he reported he had again surveyed 
chief judges on unpublished opinion citation and received mixed responses.136 The 
Committee debated whether to suggest a national rule.137 Supporters of allowing 
citation to unpublished opinions noted that some district courts and state courts 
allow citation for persuasive purposes, no-citation rules raise civil liberties con-
cerns, and courts could still issue unpublished decisions.138 Those who did not 
support allowing citation noted that some circuit judges could view it as the first 
step in eliminating popular nonprecedential opinions, caseloads do not allow writ-
ing a published opinion in each case, the opinions in unpublished cases have almost 
no value to anyone other than the instant parties, and it would create too much case 
law.139 The Committee voted six to three to approve the Justice Department pro-
posal from Solicitor General Waxman, but changed unpublished to nonpreceden-

	 130.	 Id.
	 131.	 Gant, supra note 67, at 717–18.
	 132.	 Id. at 720–21.
	 133.	 Id. at 719–20.
	 134.	 Judge Will Garwood, Committee on Rules of Appellate Procedure May 1998 
Report 2–3 (May 12, 1998), http://www.uscourts.gov/sites/default/files/fr_import/AP5-1998.pdf 
[https://perma.cc/8JEQ-ZVHE].
	 135.	 Minutes of the April 11, 2001, Meeting of the Advisory Committee on Rules of 
Appellate Procedure 64–65 (Apr. 11, 2001), https://www.uscourts.gov/sites/default/files/fr_import 
/app0401.pdf [https://perma.cc/9JYX-Q336].
	 136.	 Minutes of the April 22, 2002, Meeting of the Advisory Committee on Rules of 
Appellate Procedure 23 (Apr. 22, 2002), https://www.uscourts.gov/sites/default/files/fr_import 
/app0402.pdf [https://perma.cc/M5UX-N8PU].
	 137.	 Id. at 24–27.
	 138.	 Id. at 24.
	 139.	 Id. at 25.



404 LAW LIBRARY JOURNAL Vol. 112:4  [2020-14]

tial decisions and changed subdivision (b) of the rule, eliminating the requirement 
for parties to serve copies of nonprecedential opinions they cite.140

¶24 At the November 2002 meeting, the Appellate Rules Committee discussed 
three versions of proposed Rule 32.1141 Alternative A was the most permissive, 
allowing a court of appeals to designate an opinion as nonprecedential and allow-
ing citation to nonprecedential opinions without any restriction.142 Alternative B 
did not address whether courts should issue nonprecedential opinions, but only 
mentioned that nonprecedential opinions may be cited to without restriction.143 
Alternative C was the most restrictive, allowing citation to nonprecedential opin-
ions “only if no precedential opinion of the forum court adequately addresses that 
issue.”144 The Committee rejected Alternative A by consensus after a brief discus-
sion.145 After much deliberation the Committee approved by a vote of seven to one 
(with one abstention) Alternative B with some changes to be discussed at the 
spring 2003 meeting.146

¶25 At the May 2003 meeting, the Appellate Rules Committee approved the 
redrafted Rule 32.1 by a vote of seven to one (with one abstention) with a slight 
modification.147 The approved Rule 32.1 read:

Rule 32.1 Citation of Judicial Dispositions

Citation Permitted. No prohibition or restriction may be imposed upon the citation of judi-
cial opinions, orders, judgments, or other written dispositions that have been designated as 
“unpublished,” “not for publication,” “non-precedential,” “not precedent” or the like, unless 
that prohibition is generally imposed upon the citation of all sources.

Copies Required. A party who cites a judicial opinion, order, judgment, or other written 
disposition that is not available in a publicly accessible electronic database must file and 
serve a copy of that opinion, order, judgment, or other written disposition with the brief or 
other paper in which it is cited.148

The one approved change to subsection (a) was to make it clear that no restriction 
can be imposed on the citation of unpublished judicial opinions unless the restriction 
is also imposed on the citation of published judicial opinions. Judge Alito, as the chair 
of the Committee, wrote a memorandum to the Standing Committee, proposing the 
new Rule 32.1.149 The last part of subsection (a) was changed to read “unless that 
prohibition or restriction is generally imposed upon the citation of all judicial 
opinions, orders, judgments, or other written dispositions.”150 The proposed Rule 

	 140.	 Id. at 26–27.
	 141.	 Minutes of the November 18, 2002, Meeting of the Advisory Committee on 
Rules of Appellate Procedure 22–39 (Nov. 18, 2002), https://www.uscourts.gov/sites/default/files 
/fr_import/app1102.pdf [https://perma.cc/XW2M-94RK].
	 142.	 Id. at 22.
	 143.	 Id. at 28.
	 144.	 Id. at 32.
	 145.	 Id. at 35.
	 146.	 Id. at 39.
	 147.	 Minutes of the May 15, 2003, Meeting of the Advisory Committee on Rules of 
Appellate Procedure 11–17 (May 15, 2003), https://www.uscourts.gov/sites/default/files/fr_import/
app0503.pdf [https://perma.cc/93PA-C6F8].
	 148.	 Id. at 11.
	 149.	 Judge Samuel A. Alito, Jr., Report of Advisory Committee on Appellate Rules 
32–39 (May 22, 2003), https://www.uscourts.gov/sites/default/files/fr_import/AP5-2003.pdf [https://
perma.cc/5KCD-F785].
	 150.	 Id. at 32.
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32.1 received more than 500 comments, making it the second most commented upon 
rule in federal rulemaking up to that time and the most commented upon proposed 
appellate rule.151 The Appellate Rules Committee also held hearings on proposed Rule 
32.1.152 On April 14, 2004, the Appellate Rules Committee discussed proposed Rule 
32.1 yet again. Then–Judge John G. Roberts, Jr., of the D.C. Circuit reported on his 
appearance at the Standing Committee’s meeting in January, since he attended in 
place of Judge Alito.153 Judge Roberts “stressed that the rule and accompanying 
Committee Note were drafted to take no position on the issue of whether it is lawful 
for a court to refuse to give binding precedential effect to one of its opinions.”154 The 
Committee voted six to one (with one person missing) to approve Rule 32.1.155 At its 
June 2004 meeting, the Standing Committee on Rules of Practice and Procedure 
considered Rule 32.1 and decided to return it to the advisory committee and 
recommend an empirical study about the practical experience of circuits that adopted 
rules allowing citation of unpublished opinions.156

¶26 The Federal Judicial Center (FJC) conducted such a study and issued its 
final report on December 21, 2005.157 The study included a survey of judges and 
attorneys, and a review of case files.158 Judges in circuits that permitted citation to 
unpublished opinions did not think that the number of unpublished opinions, 
length of unpublished opinions, or time to draft unpublished opinions would 
change if the rules on citing unpublished opinions changed.159 Judges in circuits 
with recently relaxed rules reported some increase in citation to unpublished opin-
ions, but no impact on their work.160 The federal appellate attorneys generally 
expressed support for a rule permitting citation to unpublished opinions.161 
According to the 650 cases reviewed as part of the study, about one-third included 
published opinions, and most of the unpublished opinions were under 500 words, 
which makes them of limited citation value.162 The Appellate Rules Committee 
discussed the FJC preliminary report and approved Rule 32.1 by a vote of seven to 
two.163 The Standing Committee finally approved, without objection, the new rule 

	 151.	 Gant, supra note 67, at 723. Individual comments can be viewed at https://www.us 
courts.gov/rules-policies/records-and-archives-rules-committees/rules-comments?committee=40&y
ear%5Bvalue%5D%5Byear%5D=2003 [https://perma.cc/9L9L-VMXQ].
	 152.	 Transcript of Hearing Before Advisory Committee on Appellate Rules (Apr. 13, 
2004), www.nonpublication.com/aphearing.htm [https://perma.cc/8D9L-7CPP]. 
	 153.	 Minutes of the April 13–14, 2004, Meeting of the Advisory Committee on Rules of 
Appellate Procedure 1–2 (Apr. 13–14, 2004), https://www.uscourts.gov/sites/default/files/fr_import 
/app0404.pdf [https://perma.cc/G9Q9-TDVV].
	 154.	 Id. at 2.
	 155.	 Id. at 9.
	 156.	 Minutes of the June 17–18 Committee on Rules of Practice and Procedure 
8–11 (June 17–18, 2004), https://www.uscourts.gov/sites/default/files/fr_import/ST06-2004-min.pdf 
[https://perma.cc/F5YF-6T3G].
	 157.	 Robert Timothy Reagan et al., Fed. Judicial Ctr, Citing Unpublished Opinions 
in Federal Appeals (2005), https://www.fjc.gov/sites/default/files/2012/Citatio3.pdf [https://perma 
.cc/6VDD-L3XN].
	 158.	 See id.
	 159.	 Id. at 6.
	 160.	 Id.
	 161.	 Id. at 17.
	 162.	 Id. at 22.
	 163.	 Minutes of the April 18, 2005, Meeting of the Advisory Committee on Rules of 
Appellate Procedure 2–18 (Apr. 18, 2005), https://www.uscourts.gov/sites/default/files/fr_import 
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by voice vote at its June 2005 meeting.164 At its meeting in September 2005, the 
Judicial Conference approved Rule 32.1, but added that it would apply only to judi-
cial dispositions issued on or after January 1, 2007, and transmitted the rule to the 
Supreme Court with the recommendation that it be adopted.165 The Supreme 
Court approved the new Rule 32.1 to take effect on December 1, 2006.166

¶27 The one question unanswered by the adoption of Rule 32.1 is the preceden-
tial value of any unpublished opinion.167 The Committee Notes to Rule 32.1 specifi-
cally state, “Rule 32.1 addresses only the citation of judicial dispositions that have 
been designated as ‘unpublished’ or ‘non-precedential’—whether or not those dispo-
sitions have been published in some way or are precedential in some sense.”168 The 
consensus is that, at most, unpublished opinions would have persuasive value.169

The Current Rules on Publication and Citation to Unpublished Decisions

Federal Circuits
¶28 All federal courts must at least follow Federal Rule of Appellate Procedure 

32.1.170 However, just as before, each circuit can also adopt local rules that govern 
the publication of decisions in the circuit, as well as the citation to unpublished 
decisions.171 Some circuits are more permissive than Rule 32.1 and allow for cita-
tion of opinions regardless of publication date.172 Others may have a different 
opening date of publication than 2007. Some essentially follow the Federal Rules of 
Appellate Procedure.173 Attorneys must check the local circuit rules to know what 

/AP04-2005-min.pdf [https://perma.cc/R4QC-WDXA] [hereinafter Minutes April18, 2005].
	 164.	 Minutes of the June 15–16 Committee on Rules of Practice and Procedure 
10 (June 15–16, 2004), https://www.uscourts.gov/sites/default/files/fr_import/ST06-2005-min.pdf 
[https://perma.cc/7ZHK-TSFS].
	 165.	 Jud. Conf. of the U.S., Report of the Proceedings of the Judicial Conference of 
the United States 36–37 (2005), https://www.uscourts.gov/sites/default/files/2005-09.pdf [https://
perma.cc/RH7K-A3T5].
	 166.	 Order Amending Federal Rules of Appellate Procedure (Apr. 12, 2006), https://www 
.supremecourt.gov/orders/courtorders/frap06p.pdf [https://perma.cc/VP33-DCB8].
	 167.	 William M. Richman & William L. Reynolds, Injustice on Appeal: The United 
States Courts of Appeals in Crisis 68–71 (2013).
	 168.	 Minutes April 18, 2005, supra note 163, at 3 (emphasis in original).
	 169.	 Richman & Reynolds, supra note 167, at 69–70 (citing David R. Cleveland, Local Rules 
in the Wake of Federal Rule of Appellate Procedure 32.1, 11 J. App. Prac. & Process 19, 45–46 (2010); 
Amy E. Sloan, If You Can’t Beat ’Em, Join ’Em: A Pragmatic Approach to Nonprecedential Opinions in 
the Federal Appellate Courts, 86 Neb. L. Rev. 895, 923 (2008); Stephen R. Barnett, No-Citation Rules 
Under Siege: A Battlefield Report and Analysis, 5 J. App. Prac. & Process 473, 497 (2003)).
	 170.	 Fed. R. App. P. 32.1:

	    (a) �Citation Permitted. A court may not prohibit or restrict the citation of federal judicial  
opinions, orders, judgments, or other written dispositions that have been:

	 (i)	 designated as “unpublished,” “not for publication,” “non-precedential,” “not prec-
edent,” or the like; and

	    (ii)	issued on or after January 1, 2007.
	      (b) �Copies Required. If a party cites a federal judicial opinion, order, judgment, or other writ-

ten disposition that is not available in a publicly accessible electronic database, the party 
must file and serve a copy of that opinion, order, judgment, or disposition with the brief 
or other paper in which it is cited.

	 171.	 See app. A, infra.
	 172.	 Id.
	 173.	 Id.
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the court in their jurisdiction allows. The circuits also have different local rules for 
publication.174 Some provide a laundry list of criteria to consider before making a 
publication decision.175 Others barely mention the publication process.176 Some 
circuits even provide the policy behind publication decisions.177 The table in appen-
dix A lays out the current rules regarding citation of unpublished opinions as well 
as publication rules in the federal circuits.

States/Territories
¶29 The states have differing rules regarding whether a party can cite an unpub-

lished case for anything other than the usually accepted reasons of res judicata, 
claim preclusion, or law of the case. Some states still do not allow citation to unpub-
lished cases, while other states allow citation to an unpublished case after a defini-
tive date. Some states require a party citing an unpublished opinion to provide a 
copy to opposing counsel, while others do not. For the most part, unpublished 
opinions do not carry the same precedential power as published decisions but, 
again, the rules vary among the states. It is important to note that as late as 2019, 
some states were still changing the rules about citation to unpublished opinions, so 
researchers should still check this every so often. The table in appendix B lays out 
the current rules about citation to unpublished opinions and publication rules 
among the 50 states, the District of Columbia, and U.S. territories.

Conclusion

¶30 The case publication landscape has changed over the centuries, moving 
from personal annotations of trials to collected regional reporters to online access 
through court websites and databases. U.S. case law has proliferated exponentially, 
and in response the limited publication and limited citation movement was born. 
But does limiting case publication still make sense now that print sources are used 
infrequently, databases are increasingly more sophisticated, and searching for cases 
is easier? Legal professionals should regularly ask this question as they evaluate 
whether older rules for publishing cases remain useful. Since the major reason for 
limited citation—fairness—is a lesser concern in the digital landscape, courts 
should allow citation to all cases to ensure that litigants may use existing decisions 
openly and freely.

	 174.	 Id.
	 175.	 Id.
	 176.	 Id.
	 177.	 Id.
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Appendix A: Federal Circuit Court Citation/Publication Rules

CIRCUIT RULE/STATUTE IS CITATION  
ALLOWED?

PRECEDENTIAL 
VALUE

PROVISION OF 
COPIES REQUIRED

PUBLICATION 
RULES

First 1st Cir. R. 
32.1.0 (citation)

1st Cir. R. 
36.0(b) (publi-
cation)

1st Cir. R. 
36.0(c) (prec-
edent)

Citation allowed 
regardless of date 
for dispositions of 
the circuit. 

Fed. R. App. P. 
32.1 and rules of 
the other courts 
govern citation 
for dispositions of 
other courts, but 
may always cite for 
res judicata, col-
lateral estoppel, 
law of the case, 
double jeopardy, 
abuse of writ, or 
similar doctrine.

Persuasive value 
unless for res 
judicata, col-
lateral estoppel, 
law of the case, 
double jeopardy, 
abuse of writ, 
or similar doc-
trines. 

However, a 
panel decision 
to issue an 
unpublished 
opinion means 
the panel sees 
no precedential 
value.

N/A Policy of the court is that 
opinions be published and 
available for citation. 

However, policy overcome 
when opinion does not state 
new rule of law, modify an 
established rule, apply an 
established rule to novel 
facts, or provide a significant 
guide to future parties. 

Publication will occur if there 
is a dissent or more than one 
opinion, unless all participat-
ing judges decide against 
publication. Any party or 
interested person may apply 
for good cause shown to the 
court for publication of an 
unpublished opinion.

Second 2d Cir. R. 
32.1.1 (citation)

Parties may cite 
summary orders 
issued on or after 
1/1/2007. Parties 
may not cite 
summary orders 
issued before 
1/1/2007 except 
in a subsequent 
stage of the case 
in which the sum-
mary order has 
been entered, in 
a related case, or 
for estoppel or res 
judicata; or when 
a party cites the 
order as subse-
quent history for 
another opinion 
it appropriately 
cites.

Summary orders 
do not have 
precedential 
effect.

A party citing 
a summary 
order must 
serve a copy on 
any party not 
represented by 
counsel.

N/A
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CIRCUIT RULE/STATUTE IS CITATION  
ALLOWED?

PRECEDENTIAL 
VALUE

PROVISION OF 
COPIES REQUIRED

PUBLICATION 
RULES

Third 3d Cir. I.O.P. 
5.2–5.3 (publi-
cation)

3d Cir. I.O.P. 
5.7 (citation)

3d Cir. I.O.P. 
6.2 (publica-
tion)

The court tradi-
tionally does not 
cite to its nonprec-
edential opinions 
as authority.

Nonprecedential 
opinions are not 
binding.

As per Fed. R. 
App. P. 32.1, a 
party must pro-
vide a copy when 
it is not available 
in a publicly 
accessible elec-
tronic database.

Unless otherwise provided, 
an opinion that appears to 
have value only to the trial 
court or parties receives the 
designation “not preceden-
tial” and is posted on the 
court’s website.

Judges may use a judgment 
order when the district court 
based its judgment on find-
ings of fact not clearly erro-
neous; sufficient evidence 
supports a jury verdict; 
substantial evidence on the 
record as a whole supports 
a decision or order of an 
administrative agency; no 
error of law appears; the 
district court did not abuse 
discretion; or the court has 
no jurisdiction.

Fourth 4th Cir. R. 32.1 
(citation)

4th Cir. R. 
36(a) (publica-
tion)

4th Cir. R. 
36(b) (request 
for publication)

Disfavors citation 
of unpublished 
opinions issued 
before 1/1/2007 
except for res 
judicata, estoppel, 
or law of the case. 
Allows citation if 
a party believes 
the cited case has 
precedential value 
for a material 
issue in its case 
and no published 
opinion would 
serve as well.

N/A As per Fed. R. 
App. P. 32.1, a 
party must pro-
vide a copy when 
it is not available 
in a publicly 
accessible elec-
tronic database.

Will publish disposition if it 
establishes, alters, modifies, 
clarifies, or explains a rule of 
law in the circuit; involves a 
legal issue of continuing pub-
lic interest; criticizes existing 
law; contains a nonduplica-
tive historical review of a law; 
or resolves a conflict between 
panels of the court or creates 
a conflict with another circuit. 

To qualify for publication, 
parties must fully brief and 
present cases at oral argu-
ment. 

Additionally, all members of 
the court must acknowledge 
in writing receipt of the pro-
posed opinion.

Counsel may move for pub-
lication of an unpublished 
opinion, citing reasons for 
the motion.
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CIRCUIT RULE/STATUTE IS CITATION  
ALLOWED?

PRECEDENTIAL 
VALUE

PROVISION OF 
COPIES REQUIRED

PUBLICATION 
RULES

Fifth 5th Cir. R. 
47.5.3–47.5.4 
(citation)

5th Cir. R. 
47.5.1–47.5.2 
(publication)

Parties may cite 
unpublished opin-
ions issued before 
1/1/1996 accord-
ing to the rules 
in Fed. R. App. P. 
32.1. 

Allow citation after 
that date for res 
judicata, collateral 
estoppel, or law 
of the case, and in 
instances allowed 
by Fed. R. App. P. 
32.1.

Unpublished 
opinions before 
1/1/1996 are 
precedent. 
Decisions after 
that date are 
precedent only 
for res judicata, 
collateral estop-
pel, or law of the 
case.

If the disposition 
is not available 
in an electronic 
database, the 
party citing it 
must provide a 
copy.

An opinion is published 
if it establishes, alters, or 
modifies a rule of law, or calls 
attention to an overlooked 
law; applies significantly dif-
ferent facts to an established 
rule; explains, criticizes, or 
reviews the history of exist-
ing case law or enacted law; 
creates or resolves a conflict 
of authority; discusses a 
factual or legal issue of sig-
nificant public interest; has 
been reviewed previously 
and its merits addressed by a 
Supreme Court opinion. 

May also publish an opinion 
if it includes a concurring/
dissenting opinion, reverses 
decision below, or affirms on 
different grounds.

Will publish an opinion 
unless each member of the 
panel determines its publica-
tion is neither required nor 
justified under the criteria. 
Any judge of the court or any 
party can request that the 
panel reconsider its decision 
not to publish, and it will be 
published if the panel deter-
mines it meets one or more 
of the criteria or should be 
published for any other good 
reason.

Sixth 6th Cir. R. 
32.1(a) (cita-
tion)

6th Cir. I.O.P. 
32.1(b) (publi-
cation)

Permitted to cite 
any unpublished 
opinion, order, 
judgment, or other 
written disposi-
tion.

N/A Yes, if not in a 
publicly acces-
sible database.

Consider if it establishes a 
new rule, modifies an exist-
ing rule, or applies an estab-
lished rule to novel facts; 
creates or resolves a conflict 
of authority; discusses an 
issue of continuing public 
interest; includes concur-
ring or dissenting opinions; 
reverses the decision below 
unless the reversal was due 
to an intervening change in 
law or fact or reversal is to 
remand without comment; 
addresses a published lower 
court or agency decision; or 
has been reviewed by the 
U.S. Supreme Court.

Any panel member can 
request publication, and the 
court may publish on motion.
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CIRCUIT RULE/STATUTE IS CITATION  
ALLOWED?

PRECEDENTIAL 
VALUE

PROVISION OF 
COPIES REQUIRED

PUBLICATION 
RULES

Seventh 7th Cir. R. 32.1 
(publication 
and citation)

May not cite an 
order of the court 
issued before 
1/1/2007 except 
to support a claim 
of preclusion or to 
establish the law 
of the case from 
an earlier appeal 
in the same pro-
ceeding.

May cite unpub-
lished opinions in 
accordance with 
Fed. R. App. P. 
32.1.

Not treated as 
precedent.

As per Fed. R. 
App. P. 32.1, a 
party must pro-
vide a copy when 
it is not available 
in a publicly 
accessible elec-
tronic database.

The court may dispose of 
an appeal by an opinion or 
order. 

Opinions are published, and 
orders are not published. 

Any person may request by 
motion to reissue an order as 
an opinion.

Eighth 8th Cir. R. 
32.1A (citation)

8th Cir. R. 47B
(publication)

Allows citation for 
opinions issued 
before 1/1/2007 
in cases of res 
judicata, collateral 
estoppel, or law 
of the case. Also 
allows citation 
when the party 
believes the cited 
case has prec-
edential value on 
a material issue 
in its case and no 
published prec-
edent would serve 
as well.

Unpublished 
opinions are not 
precedent.

Must provide 
a copy if the 
opinion is not 
available in a 
publicly acces-
sible electronic 
database.

A judgment or order may be 
affirmed or enforced without 
opinion if the court deter-
mines an opinion would have 
no precedential value and 
one of the following exists: a 
judgment of the district court 
is based on findings of fact 
not clearly erroneous; evi-
dence in support of a jury ver-
dict is not insufficient; order 
of an administrative agency 
is supported by substantial 
evidence on the record as a 
whole; or no apparent error 
of law.
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PUBLICATION 
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Ninth 9th Cir. R. 36-3 
(citation)

9th Cir. R. 36-2 
(publication)

9th Cir. R. 36-4 
(request for 
publication)

9th Cir. R. 36-5 
(orders for pub-
lication)

Allows citation to 
unpublished dis-
positions or orders 
of the court before 
1/1/2007 in a 
request to publish 
or a petition for 
panel rehearing 
or rehearing en 
banc. Also allows 
citation to dem-
onstrate a conflict 
among opinions, 
dispositions, or 
orders. 

Also permitted 
under the doctrine 
of law of the case, 
issue preclusion, 
claim preclu-
sion, for factual 
purposes such as 
showing double 
jeopardy, sanc-
tionable conduct, 
notice, entitlement 
to attorneys’ fees, 
or a related case.

Unpublished 
dispositions 
and orders of 
the court are 
not precedent 
except when rel-
evant to law of 
the case, claim 
preclusion, or 
issue preclu-
sion.

N/A Will designate a written 
disposition an opinion and 
publish if it establishes, 
alters, modifies, or clarifies 
a rule of federal law; calls 
attention to a generally over-
looked rule of law; criticizes 
existing law; involves a legal 
or factual dispute of unique 
interest or substantial public 
importance; is a disposition 
in a case where the lower 
court or administrative agency 
published an opinion, unless 
publication is not necessary 
to clarify the disposition; fol-
lows a reversal or remand by 
the Supreme Court; or there 
is a separate concurring or 
dissenting expression and the 
author wants publication.

May request publication of an 
unpublished disposition by a 
letter addressed to the clerk 
and providing the reasons for 
publication within 60 days of 
the issuance of the disposi-
tion.

A majority of judges may spe-
cially designate an order for 
publication.

Tenth 10th Cir. R. 
32.1 (citation)

10th Cir. R. 
36.1–36.2 
(publication)

May cite unpub-
lished opinions 
both before and 
after 1/1/2007.

Persuasive 
value.

Yes, if not avail-
able in a publicly 
accessible elec-
tronic database.

Dispositions without opinion 
do not require application of 
new points of law that would 
make the decision valuable 
precedent. The court normally 
publishes opinions when the 
opinion of the district court, 
administrative agency, or tax 
court was also published.
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CIRCUIT RULE/STATUTE IS CITATION  
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PRECEDENTIAL 
VALUE

PROVISION OF 
COPIES REQUIRED

PUBLICATION 
RULES

Eleventh 11th Cir. R. 
36-2 (publica-
tion and cita-
tion)

11th Cir. 
R. 36-3 
(publishing 
unpublished 
opinions)

11th Cir. I.O.P. 
5 (publication)

11th Cir. I.O.P. 
6 (precedential 
weight)

11th Cir. I.O.P. 
7 (citation by 
the court)

May cite unpub-
lished opinions as 
persuasive author-
ity.

The court generally 
does not cite to its 
unpublished opin-
ions. However, the 
court may cite to 
them where they 
are specifically 
relevant to deter-
mine whether the 
predicates for res 
judicata, collat-
eral estoppel, or 
double jeopardy 
exist; to establish 
law of the case; or 
to establish pro-
cedural history or 
facts of the case.

Persuasive 
authority. The 
court will not 
give the unpub-
lished opinion of 
another circuit 
more weight 
than the deci-
sion is to be 
given in that 
circuit under its 
own rules.

Must provide a 
copy if the text is 
not available on 
the Internet.

An opinion shall be unpub-
lished unless a majority of 
the panel decides to publish 
it.

At any time before the man-
date has issued, the panel 
can on its own motion or 
motion by a party vote unani-
mously to order publication 
of a previously unpublished 
opinion.

The policy of the court is to 
exercise imaginative and 
innovative resourcefulness 
in fashioning new methods 
to increase judicial efficiency 
and reduce the volume of 
published opinions.

Federal Fed. Cir. R. 
32.1(b) (publi-
cation)

Fed. Cir. R. 
32.1(c) (cita-
tion)

Fed. Cir. R. 
32.1(d) (prec-
edential value)

Fed. Cir. R. 
32.1(e) (request 
for precedential 
status)

Fed. Cir. R. 36 
(publication)

Parties are not 
prohibited or 
restricted from 
citing nonprec-
edential disposi-
tions issued after 
1/1/2007. Parties 
may also cite 
nonprecedential 
dispositions 
issued before that 
date for reasons of 
claim preclusion, 
issue preclusion, 
judicial estoppel, 
law of the case, 
etc.

The court will 
not give its own 
nonprecedential 
disposition the 
effect of bind-
ing precedent. 
The court will 
not consider 
nonprecedential 
dispositions of 
another court 
binding prec-
edent of that 
court unless 
the rules of the 
court provide for 
such.

The court may 
look to a non-
precedential 
disposition for 
guidance or 
persuasive rea-
soning.

As per Fed. R. 
App. P. 32.1, a 
party must pro-
vide a copy when 
it is not available 
in a publicly 
accessible elec-
tronic database.

Nonprecedential orders do 
not add significantly to the 
body of law.

Any person may request and 
provide reasons to reissue 
an opinion as precedential 
within 60 days after its issu-
ance as nonprecedential.

The court may enter judg-
ment of affirmance without 
opinion when it determines 
that an opinion would have 
no precedential value and 
any of the following circum-
stances exist: the judgment, 
decision, or order of the trial 
court is based on findings not 
clearly erroneous; evidence 
supporting the jury’s verdict 
is sufficient; record supports 
summary judgment, directed 
verdict, or judgment on the 
pleadings; decision of an 
administrative agency war-
rants affirmance under the 
standard of review in the 
statute authorizing review; 
or a judgment or decision 
was entered without an error 
of law.
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D.C. D.C. Cir. R. 
32.1(b) (cita-
tion)

D.C. Cir. R. 
36(c)
(publication)

D.C. Cir. R. 
36(f)

Parties may cite 
unpublished 
dispositions of 
the D.C. Cir. pub-
lished on or after 
1/1/2002. 

Parties cannot 
cite dispositions 
before this date.

Parties may cite 
unpublished dis-
positions from 
other courts of 
appeals and dis-
trict courts before 
1/1/2007 when 
binding for res 
judicata or law of 
the case, or if the 
preclusive effect 
of the disposi-
tion is relevant. 
Otherwise, par-
ties may only 
cite unpublished 
decisions of other 
courts of appeals 
entered before 
1/1/2007 under 
circumstances and 
for the purposes 
permitted by the 
issuing court, and 
parties may not 
cite unpublished 
dispositions of dis-
trict courts entered 
before that date. 
Parties may cite 
unpublished dis-
positions of other 
federal courts 
entered after 
1/1/2007 in accor-
dance with Fed. R. 
App. P. 32.1.

N/A Must provide 
a copy of each 
unpublished 
disposition not 
available in a 
publicly acces-
sible electronic 
database.

It is the policy of the court to 
publish opinions and explan-
atory memoranda that have 
general public interest. 

An opinion, memorandum, or 
other statement explaining 
the court’s action will be pub-
lished if it meets one or more 
of the following criteria: it is 
a case of first impression of a 
substantial issue it resolves; 
it alters, modifies, or signifi-
cantly clarifies a previously 
announced rule of law; it calls 
attention to an existing rule 
of law that has been gener-
ally overlooked; it criticizes 
or questions existing law; it 
resolves an apparent conflict 
in decisions within the circuit 
or creates a conflict with 
another circuit; it reverses a 
published agency or district 
court decision, or affirms a 
decision of the district court 
on different grounds; or it war-
rants publication in light of 
other factors giving it general 
public interest.

Any person may move, within 
30 days after judgment or 30 
days from petition for rehear-
ing, to request publication of 
an unpublished opinion. 

However, such motions are 
not favored and are granted 
only for compelling reasons.
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Appendix B: State/Territorial Citation/Publication Rules

STATE/ 
TERRITORY

RULE/ 
STATUTE

IS CITATION  
ALLOWED?

PRECEDENTIAL 
VALUE

COPIES 
REQUIRED

PUBLICATION 
RULES

Alabama Ala. R. App. 
P. 53 (Sup. 
Ct. and Ct. 
Civ. App.)

Ala. R. App. 
P. 54 (Ct. 
Crim. App.)

Only for doctrine of 
law of the case, res 
judicata, collateral 
estoppel, double 
jeopardy, or proce-
dural bar.

No preceden-
tial value.

N/A The Supreme Court or Court of 
Civil Appeals can affirm a judg-
ment/order of the trial court 
without a written opinion if the 
court determines the opinion 
would not serve significant 
precedential purpose and 
at least one of the following 
exists: the judgment/order 
is based on findings of fact 
not clearly, plainly, or palpa-
bly erroneous; the evidence 
adequately supports the jury 
verdict; in a nonjury case in 
which the judge does not 
make specific findings of fact, 
the evidence would support 
the findings that would have 
been necessary to support 
the order/judgment; the order 
of an administrative agency 
is sufficiently supported by 
the record; the appeal is from 
summary judgment, judgment 
on the pleadings, or judgment 
on a directed verdict, and the 
judgment is supported by 
the record; or the court, after 
review of the record and party 
contentions, concludes judg-
ment or order was entered 
without error of law. 

Such “no-opinion” cases are 
not published in the official 
reports but are collected in a 
periodic “Table of Decisions 
Without Published Opinions” 
that is published in the offi-
cial reports. 

However, a special opinion 
written by a judge or justice 
dissenting or concurring with 
the outcome will be pub-
lished.

The Court of Criminal Appeals 
may also affirm a judgment/
order without opinion if the 
case has no precedential pur-
pose. Special opinions of this 
court will also be published.
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PRECEDENTIAL 
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COPIES 
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PUBLICATION 
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Alaska Alaska R. 
App. P. 214

Not encouraged for 
reasons other than 
res judicata, estoppel, 
or law of the case; 
but allowed if party 
believes the unpub-
lished opinion has 
persuasive value for 
a material issue in its 
case and no published 
opinion would serve 
as well.

Persuasive 
value at most.

Yes, if the 
unpublished 
opinion is 
not available 
in a publicly 
accessible 
electronic 
database.

The court may decide an 
appeal by summary order and 
without formal written opin-
ion and parties can request 
such. 

Exception is that in criminal 
cases, the summary order 
must contain a statement of 
the issues considered by the 
appellate court.

Arizona Ariz. R. 
App. P. 28 
(publica-
tion)

Ariz. R. 
Sup. Ct. 111 
(citation 
and prec-
edent)

May cite memoran-
dum decisions only 
for purposes of claim 
preclusion, issue 
preclusion, or law of 
the case; to assist 
the court in deciding 
whether to issue a 
published opinion, 
grant a motion for 
reconsideration, 
or grant a petition 
for review; or for 
persuasive value if 
issued after 1/1/15, no 
opinion adequately 
addresses the issue 
before the court, and 
the citation is not to a 
depublished opinion.

Not prec-
edent, but 
can be cited 
for persuasive 
value if issued 
on or after 
1/1/15 and not 
a depublished 
opinion.

Provide either 
a copy or 
hyperlink to 
a free copy of 
the decision.

An appellate court’s decision 
of an appeal must be in writ-
ing but can be by opinion, 
memorandum decision, 
decision order, or order. A 
memorandum decision is not 
intended for publication. 
An appellate court will issue 
an opinion if a majority of the 
judges deciding determine 
the court’s disposition does 
one or more of the following: 
establishes, alters, modi-
fies, or clarifies a rule of law; 
calls attention to a generally 
overlooked rule of law; criti-
cizes existing law; or involves 
a legal or factual issue of 
unique interest or substantial 
public import.

Any disposition including a 
separate concurrence or dis-
sent must be by opinion.

Partial portions of decisions 
may be issued as an opinion.

Appellate courts will consider 
a motion for publication of a 
memorandum decision as a 
motion for reconsideration 
under Ariz. R. App. P. 22.

Arkansas Ark. Sup. 
Ct. & Ct. 
App. R. 5-2

Cannot cite unpub-
lished decisions 
of the Court of 
Appeals or Supreme 
Court issued before 
7/1/2009 except for 
res judicata, collateral 
estoppel, or law of the 
case. Every opinion 
of the Supreme Court 
and Court of Appeals 
issued after 7/1/2009 
may be cited.

Unpublished 
cases have no 
precedential 
value. Every 
Supreme 
Court or Court 
of Appeals 
opinion 
issued after 
7/1/2009 is 
precedent.

N/A Supreme Court and Court 
of Appeals shall file every 
opinion with the clerk, and 
the reporter of decisions shall 
post every opinion on the 
Arkansas judiciary’s website. 
All opinions after 2/14/2009 
shall be included on the 
website.



417TO CITE OR NOT TO CITE: IS THAT STILL A QUESTION?Vol. 112:4  [2020-14]

STATE/ 
TERRITORY

RULE/ 
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COPIES 
REQUIRED

PUBLICATION 
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California Cal. R. Ct. 
8.1115 (cita-
tion)

Cal. R. 
Ct. 8.1105 
(publica-
tion)

Can cite only for res 
judicata, law of the 
case, or collateral 
estoppel; or when 
relevant to a criminal 
or disciplinary action 
because it states 
reasons for a decision 
affecting the same 
defendant or respon-
dent in another such 
action.

N/A Must pro-
vide copy on 
request of 
the court or a 
party.

All opinions of the Supreme 
Court are published in the 
Official Reports. 

Court of Appeal or Superior 
Appellate Division opinions 
are published in the Official 
Reports if a majority of the 
rendering court certifies the 
opinion for publication before 
the decision is final.

Court of Appeal or Superior 
Appellate Division opin-
ions should be certified for 
publication if the opinion 
establishes a new rule of 
law; applies an existing 
rule of law to significantly 
different facts in published 
opinions; modifies, explains, 
or criticizes an existing rule 
of law and provides reasons 
for such; advances a new 
interpretation, clarification, 
criticism, or construction of 
a provision of a constitution, 
statute, ordinance, or court 
rule; addresses or creates an 
apparent conflict; involves 
a legal issue of continuing 
public interest; makes a sig-
nificant contribution to legal 
literature by reviewing devel-
opment of common law rule 
or legislative history; invokes 
a previously overlooked rule 
of law or reaffirms a principle 
not recently applied in a 
reported decision; or includes 
a separate concurring or 
dissenting opinion and the 
publication of all would sig-
nificantly contribute to the 
development of law.

The workload of the court or 
potential embarrassment of 
litigants, lawyers, judges, or 
others should not impact the 
publication decision. 
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COPIES 
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PUBLICATION 
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Colorado Colo. App. 
R. 35

Shall not cite orders 
of affirmance without 
an opinion issued by 
the Supreme Court 
or Court of Appeals 
except for law of the 
case, res judicata, 
collateral estoppel, 
double jeopardy, or 
procedural bar.

An order of 
affirmance 
issued by 
the Supreme 
Court or Court 
of Appeals 
without an 
opinion has 
no preceden-
tial value.

N/A No Court of Appeals opinion 
shall be designated for pub-
lication unless it satisfies 
one or more of the following: 
establishes a new rule of law, 
alters or modifies an exist-
ing rule of law, or applies 
an established rule to novel 
facts; involves a legal issue 
of continuing public interest; 
majority opinion, dissent, or 
special concurrence directs 
attention to the shortcomings 
of existing common law or 
inadequacies in statutes; or 
resolves an apparent conflict 
of authority.

Connecticut Sec. 67-9 
repealed as 
to appeals 
filed on 
or after 
7/1/2013

N/A N/A N/A N/A

Delaware Del. Sup. 
Ct. I.O.P. 
XIII (publi-
cation)

Del. Sup. 
Ct. R. 14 
(citation)

Although there is no 
statement about citing 
to unreported opin-
ions, there is mention 
of the style of citation 
to be used for such in 
R. 14(g)(ii).

N/A N/A The Supreme Court indicates 
to the clerk all opinions and 
case-dispositive orders that 
are designated for publica-
tion.

District of 
Columbia

D.C. Ct. 
App. R. 28 
(citation)

D.C. Ct. 
App. R. 36
(publica-
tion)

May not cite unless 
relevant under law of 
the case, res judicata, 
or collateral estoppel; 
in a criminal proceed-
ing involving the 
same defendant; or 
in a disciplinary case 
involving the same 
respondent.

N/A N/A An opinion may be either 
published or unpublished. 
A party or interested person 
may request an unpublished 
opinion be published by filing 
a motion within 30 days after 
issuance. The court may sua 
sponte publish any previously 
issued unpublished opinion.

Florida Fla. R. App. 
P. 9.800

May cite to a slip 
opinion if case not 
published.

N/A N/A N/A
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Georgia Ga. Sup. Ct. 
R. 59 

Ga. Ct. App. 
R. 36

N/A No preceden-
tial value.

N/A Supreme Court can issue an 
affirmance without opinion 
in any civil case when the 
evidence supports the judg-
ment; no harmful error of law, 
properly raised and requiring 
reversal appears; or judgment 
of court below adequately 
explains the decision and an 
opinion would have no prec-
edential value. 

Court of Appeals can affirm 
a case without opinion if 
evidence supports judgment; 
no reversible error of law and 
an opinion would have no 
precedential value; judgment 
below adequately explains 
decision; or issues controlled 
adversely to appellant for 
reasons and authority given 
in the appellee’s brief.

Hawaii Hi. R. App. 
P. 35

Can cite memorandum 
opinion or unpub-
lished dispositional 
order filed before 
7/1/2008 only for law 
of the case, res judi-
cata, or in a criminal 
action or proceeding 
involving the same 
respondent. 

Dispositions after 
7/1/2008 may be 
cited.

Opinions 
issued after 
7/1/2008 are 
not precedent 
but may be 
cited for per-
suasive value.

Append a 
copy to the 
brief or mem-
orandum.

Memorandum opinions are 
not published. 

Dispositional orders may be 
published only on order of 
the appellate court.

Idaho Idaho 
Sup. Ct. 
Operating 
R. 15

If an opinion is unpub-
lished, it may not be 
cited as authority or 
precedent.

No preceden-
tial value.

N/A At or after the oral conference 
following the presentation 
of oral argument or submis-
sion to the court on briefs, 
the court may unanimously 
decide not to publish the final 
opinion.
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Illinois Ill. Sup. Ct. 
R. 23

May cite written 
orders and summary 
orders only to support 
contentions of double 
jeopardy, res judicata, 
collateral estoppel, or 
law of the case.

No preceden-
tial value.178

Provide a 
copy to other 
counsel and 
the court.

Appellate court opinions are 
issued when a majority of the 
panel determines the deci-
sion establishes a new rule 
of law or modifies, explains, 
or criticizes an existing rule 
and/or the decision resolves, 
creates, or avoids conflict of 
authority within the appellate 
court. 

Written orders may be used 
for cases that do not qualify 
for an opinion. A summary 
order may be used when a 
unanimous panel decides 
that any one or more of 8 
conditions are met: appellate 
court lacks jurisdiction; dis-
position is clearly controlled 
by case precedent, statute, 
or rules of court; appeal is 
moot; issues involve only 
application of well-settled 
rules to recurring facts; opin-
ion or conclusion of trial court 
adequately explains decision; 
no error of law on the record; 
trial court/agency did not 
abuse discretion; or record 
does not show the trier of fact 
ruled against the weight of 
the evidence.

If an appeal is disposed of by 
order, any party may move 
to have the order published 
as an opinion within 21 days 
of the entry of the order and 
provide reasons why it satis-
fies the criteria for disposi-
tion as an opinion.

	 178.	 [Ed. note: While this article was in press, the Illinois Supreme Court issued an amendment to R. 
23 allowing citation for persuasive purposes, effective Jan. 1, 2021. See Committee Comment, Ill. Sup. Ct. R. 23 
(Jan. 1, 2021), http://www.illinoiscourts.gov/SupremeCourt/Rules/Art_I/arti.htm#Rule23 [https://perma.cc/2ENL 
-RX5W].]
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Indiana Ind. R. App. 
P. 65

A memorandum deci-
sion may be cited 
only for res judicata, 
collateral estoppel, or 
law of the case unless 
later designated for 
publication.

Not precedent 
unless later 
designated for 
publication.

N/A All Supreme Court opinions 
shall be published and cit-
able. 

Court of Appeals opinions 
shall be published and cit-
able if the case establishes, 
modifies, or clarifies a rule of 
law; criticizes existing law; 
or involves a legal or factual 
issue of unique interest or 
substantial public importance.

A judge who dissents from a 
memorandum decision may 
designate the dissent for 
publication if it meets one of 
the above criteria.
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Iowa Iowa Ct. R. 
6.904 (cita-
tion)

Iowa Ct. R. 
21.22 (pub-
lication)

Iowa Ct. 
R. 6.1203 
(publica-
tion)

Iowa Code 
§ 602.4106 
(2019) 
(Supreme 
Court publi-
cation)

Iowa Code 
§ 602.5111 
(2019) 
(Court of 
Appeals 
publica-
tion)

An unpublished 
opinion or decision 
of a court or agency 
may be cited if it can 
be readily accessed 
electronically. The 
party needs to include 
an electronic citation 
indicating where the 
opinion can be readily 
found online.

Do not con-
stitute con-
trolling legal 
authority.

N/A All opinions of the Supreme 
Court, other than per curiam 
opinions, shall be published. 
A list of per curiam opinions 
shall be published quar-
terly in the North Western 
Reporter, except for those the 
court specially orders to be 
regularly published.

The Court of Appeals, by a 
majority of its members en 
banc, shall decide which 
opinions shall be published. 

An opinion may be published 
only after it is final. If further 
review is granted, the opinion 
shall not be published unless 
directed by the Supreme 
Court.

A judgment or order may be 
affirmed without an opinion 
if the Appellate Court decides 
the questions are not of suf-
ficient importance to justify 
an opinion, an opinion would 
have no precedential value, 
and if a judgment of the dis-
trict court is correct; the evi-
dence in support of the jury 
verdict is sufficient; the order 
of an administrative agency 
is supported by substantial 
evidence; or no error of law 
appears.

If the Supreme Court/Court 
of Appeals decides that 
a decision is not of suf-
ficient general importance 
to be published, it will be 
designated as such and not 
included in the reports. No 
case is reported without an 
order of the full bench.
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Kansas Kan. Sup. 
Ct. R. 7.04

Kan. Stat. 
Ann.  
§ 60-2106 
(West 
2008)

Memorandum opinion 
may be cited only if it 
has persuasive value 
for a material issue 
not addressed in a 
published opinion of 
a Kansas appellate 
court and it would 
assist the court in dis-
position of the issue.

Not binding 
precedent 
except for res 
judicata, law 
of the case, 
and collateral 
estoppel. 

Otherwise 
nonbinding 
precedent.

Must be 
attached to 
any docu-
ment, plead-
ing, or brief 
in which it is 
cited.

An opinion will be issued as 
a formal opinion if a majority 
of the panel decides that it 
establishes a new rule of law 
or modifies an existing rule; 
involves an issue of continu-
ing public interest; criticizes 
existing law; applies an 
established rule to a factual 
situation different from exist-
ing opinions in the state; 
resolves a conflict of author-
ity; or is a significant and 
nonduplicative contribution 
to legal literature by review-
ing the history of law or 
describing legislative history. 

Memorandum opinions will 
be published only if they 
contain a separate concurring 
or dissenting opinion and the 
author requests publication 
or the Supreme Court orders 
publication.

A party or other interested 
person may file a motion in 
the Supreme Court asking for 
an opinion of the Supreme 
Court or Court of Appeals to 
be published. The motion 
must state the grounds for 
publication, include the opin-
ion, and comply with Kan. 
Sup. Ct. R. 5.01.

Kentucky Ky. R. Civ. 
P. 76.28

Unpublished Kentucky 
appellate decisions 
after 1/1/2003 may 
be cited if no pub-
lished opinion would 
adequately address 
the issue.

Not binding 
precedent.

Provide a 
copy to the 
court and all 
parties.

The court designates whether 
an opinion is published or not 
published.
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Louisiana La. Code 
Civ. P. art. 
2168 (cita-
tion)

La. Cts. 
App. Unif. 
R. 2-16 
(publica-
tion)

Unpublished opin-
ions of the Supreme 
Court and courts of 
appeals are posted 
on the websites of the 
courts. 

Opinions that are 
posted may be cited 
as authority.

N/A N/A A formal opinion of a court 
of appeal shall be published 
unless a majority of the panel 
decides otherwise. A memo-
randum opinion or a sum-
mary disposition of a court of 
appeal shall not be published 
unless the majority of the 
panel decides otherwise.

A case may be disposed of by 
formal opinion when at least 
one of the following criteria is 
met: establishes a new rule 
of law or alters/modifies an 
existing rule; involves a legal 
issue of continuing public 
interest; criticizes or explains 
existing law; applies an 
established rule of law to a 
significantly different factual 
situation from that in pub-
lished decisions; resolves an 
apparent conflict; or consti-
tutes a significant and nondu-
plicative contribution to legal 
literature through a historical 
review of law, review of leg-
islative history, or review of 
conflicting decisions.

The panel shall reconsider its 
decision not to publish at the 
request of the trial judge or a 
party as long as the reasons 
are made in writing within the 
delays for rehearing following 
the rendering of the opinion.

Maine Me. R. App. 
P. 12 (cita-
tion)

Me. Stat. 
tit. 4,  
§ 702 
(2018) 
(publica-
tion)

N/A A memo-
randum of 
decision does 
not establish 
precedent.

N/A The reporter of decisions 
reports cases more or less at 
large according to his or her 
judgment of their importance 
and acts in accordance with 
instructions or advice given 
by the Chief Justice of the 
Supreme Judicial Court.

A memorandum of decision 
will not be published as an 
opinion of the court in the 
Maine Reporter.



425TO CITE OR NOT TO CITE: IS THAT STILL A QUESTION?Vol. 112:4  [2020-14]

STATE/ 
TERRITORY

RULE/ 
STATUTE

IS CITATION  
ALLOWED?

PRECEDENTIAL 
VALUE

COPIES 
REQUIRED

PUBLICATION 
RULES

Maryland Md. R. 
1-104 (cita-
tion)

Md. R. 
8-605.1 
(publica-
tion)

Md. R. 
8-113 (pub-
lication)

An unreported opin-
ion of the Court of 
Appeals or Court of 
Special Appeals may 
be cited before either 
court for any purpose 
other than precedent 
within the rule of 
stare decisis or as 
persuasive author-
ity. In other courts, 
unreported decisions 
of either court may 
be cited only when 
relevant under law of 
the case, res judicata, 
or collateral estoppel; 
in a criminal action 
or related proceeding 
involving the same 
defendant; or in a 
disciplinary action 
involving the same 
respondent.

Persuasive 
authority.

A copy must 
be attached to 
the pleading, 
brief, or paper 
in which it is 
cited.

The Court of Special Appeals 
reports only those opinions 
of substantial interest as 
precedents. The court can on 
its own or at the request of a 
party or nonparty designate 
for reporting something pre-
viously designated as unre-
ported before the mandate is 
due to be issued.

All opinions of the Court of 
Appeals shall be filed with 
the clerk, who shall deliver a 
copy of each to be reported 
to the state reporter for inclu-
sion in the state reports.

Massachusetts Mass. 
Gen. Laws 
ch. 211A, 
§ 9 (2019) 
(publica-
tion) (App. 
Ct.)

Mass.  
Gen. Laws 
ch. 221,  
§ 64 (2019) 
(publica-
tion) (Sup. 
J. Ct.)

Mass. App. 
Prac. R. 
1:28 (cita-
tion)

A party can cite to an 
order of the Appeals 
Court in which the 
court determined 
that no substantial 
question of law is pre-
sented or that some 
clear error of law has 
been committed that 
injuriously affected 
the substantial rights 
of an appellant and 
affirmed, modified, or 
reversed the action of 
the court below. 

Only such orders 
issued after 
2/26/2008 may be 
cited. 

The party must cite 
the case title, a cita-
tion to the Appeals 
Court Reports where 
issuance of the order 
is noted, and a nota-
tion that the order 
was issued pursuant 
to Rule 1:28.

N/A The full text 
of the order 
should be 
included as 
an addendum 
to the brief or 
other filing.

Opinions and rescripts of 
the Appeals Court shall be 
published by the reporter of 
decisions.

The reporter of the Supreme 
Judicial Court has the discre-
tion to report cases more or 
less at large according to 
their relative importance and 
not to unnecessarily increase 
the size or number of vol-
umes of reports.
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Michigan Mich. Ct. R. 
7.215

Unpublished opinions 
should not be cited 
for propositions of 
law when there is 
published authority. 
If a party cites an 
unpublished opinion, 
the party must explain 
the reason for citation 
and how it is relevant 
to the issues pre-
sented.

Unpublished 
opinions are 
not preceden-
tially binding 
under the 
rule of stare 
decisis.

Must provide 
a copy to the 
court and 
opposing 
parties with 
the brief or 
other paper 
in which 
the citation 
appears.

An opinion must be published 
if it establishes a new rule 
of law; is a matter of first 
impression of a constitution, 
statute, regulation, ordi-
nance, or court rule; alters, 
modifies, or reverses existing 
rule of law; reaffirms a prin-
ciple of law or construction of 
a constitution, statute, regu-
lation, ordinance, or court 
rule not applied in a reported 
decision since 11/1/1990; 
involves an issue of signifi-
cant public interest; criticizes 
existing law; resolves a 
conflict among unpublished 
Court of Appeals opinions 
brought to the attention 
of the court; or decides an 
appeal from a lower court 
order ruling that a provision 
of the Michigan Constitution, 
a Michigan statute, a rule 
or regulation included in 
the Michigan Administrative 
Code, or any other action of 
the legislative or executive 
branch is invalid.

Any party may request pub-
lication of an opinion not 
designated for publication by 
filing with the clerk 4 copies 
of a letter stating why the 
opinion should be published 
and mailing a copy to each 
party to the appeal not join-
ing in the request and to the 
clerk of the Supreme Court. 

The request must be filed 
within 21 days of the release 
of the opinion or 21 days 
within denial of a timely 
motion for rehearing.
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Minnesota Minn. Stat. 
§ 480A.08 
(2018)

Unpublished opin-
ions of the Court of 
Appeals must not be 
cited unless the party 
citing provides a full 
and correct copy to 
other counsel at least 
48 hours before its 
use in any pretrial 
conference, hear-
ing, or trial; or a full 
and correct copy is 
attached to the brief 
where cited.

Unpublished 
opinions of 
the Court of 
Appeals are 
not preceden-
tial.

Must provide 
48 hours 
before use in 
trial or hear-
ing or append 
to a brief.

Court of Appeals publishes 
only decisions that establish 
a new rule of law; overrule 
a previous decision not 
reviewed by the Supreme 
Court; provide important 
procedural guidelines in 
interpreting statutes or 
administrative rules; involve 
a significant legal issue; or 
would significantly aid in the 
administration of justice.

Mississippi Miss. R. 
App. P. 35-A 
(Sup. Ct.)

Miss. R. 
App. P. 35-B 
(Ct. App.)

Cannot cite Supreme 
Court opinions in 
cases decided before 
11/1/1998 except for 
continuing or related 
litigation.

Cannot cite Court of 
Appeals opinions 
not designated for 
publication except in 
continuing or related 
litigation.

Per curiam 
decisions 
have no 
precedential 
value.

N/A Supreme Court shall publish 
all written opinions; how-
ever, per curiam decisions 
may affirm an action of a 
trial court without a formal 
opinion. 

Court of Appeals shall publish 
all opinions; however, per 
curiam decisions can affirm 
the action of the trial court 
without a formal opinion.

A per curiam affirmance may 
be issued with the concur-
rence of all participating jus-
tices that the opinion would 
have no precedential value 
and one or more of the fol-
lowing criteria exist: the court 
concurs in the facts as found 
or as found by necessary 
implication by the trial court; 
material evidence supports 
the jury verdict; or there is no 
reversible error of law.
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Missouri Mo. Sup. 
Ct. R. 84.16

Memorandum deci-
sions and written 
orders may not be 
cited in any court.

N/A N/A All cases decided by the 
Supreme Court and Court of 
Appeals shall be in writing. If 
all judges agree to affirm and 
believe the opinion would 
have no precedential value, 
disposition may be by memo-
randum decision or written 
order. 

The factors used to determine 
whether to issue a memoran-
dum decision or written order 
include that the judgment 
of the trial court review-
able under Rule 84.13(d) is 
supported by substantial 
evidence and not against the 
weight of evidence; judgment 
of trial court in a proceeding 
under Rule 24.035/29.15 is 
based on findings of fact not 
clearly erroneous; evidence in 
support of jury verdict is not 
insufficient; order of admin-
istrative agency is supported 
by competent and substantial 
evidence on the record; or 
that no error of law appears.

Montana Mont. Sup. 
Ct. I.O.R. 
§ 1

Memorandum opinion 
is not citable as bind-
ing precedent, but can 
be cited for res judi-
cata, law of the case, 
collateral estoppel, or 
in a criminal action or 
proceeding involving 
the same defendant 
or a disciplinary 
action or proceeding 
involving the same 
person.

Not binding 
precedent.

N/A If an appeal to the Supreme 
Court presents no consti-
tutional issues or issues of 
first impression, establishes 
no new precedent, does not 
modify existing precedent, 
or presents a question con-
trolled by settled law or clear 
application of standards of 
review, the court can clas-
sify the appeal as one for 
a memorandum opinion. A 
memorandum opinion shall 
be reported to LexisNexis 
Group and to the Pacific 
Reporter along with the case 
number in the quarterly table 
of memorandum opinions.
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Nebraska Neb. Ct. R. 
App. P.  
§ 2-102

Neb. Rev. 
Stat.  
§ 24-1104 
(2016)

Opinions of the 
Court of Appeals 
not designated as 
“For Permanent 
Publication” may be 
cited only when such 
case is related by 
identity of the parties 
or cause of action to 
the case before the 
court.

N/A N/A Memorandum opinion shall 
not be published unless 
ordered by the Court of 
Appeals. The Court of Appeals 
should consider certain fac-
tors when deciding to publish: 
whether the decision creates 
a new rule of law; applies an 
established rule of law to a 
significantly different factual 
situation than in previous pub-
lished opinions; resolves or 
identifies a conflict between 
prior decisions of the Court 
of Appeals; provides a con-
tribution to legal literature by 
collecting case law or reciting 
legislative history; or involves 
a case of substantial and con-
tinuing public interest.

Nevada Nev. R. App. 
P. 36

May cite an unpub-
lished opinion issued 
by the Supreme Court 
on or after 1/1/2016. 

Unpublished disposi-
tions of the Court of 
Appeals may not be 
cited in any Nevada 
court for any purpose 
except to establish 
issue or claim preclu-
sion or law of the 
case.

Persuasive 
value, if any.

Must cite an 
electronic 
database if 
available, as 
well as docket 
number and 
date filed in 
the Supreme 
Court. 

Must serve 
a copy on 
any unrepre-
sented party.

The Supreme Court or Court 
of Appeals will decide a case 
by published opinion if it 
presents an issue of first 
impression; alters, modifies, 
or significantly clarifies a 
rule of law of either court; or 
involves an issue of public 
importance that has applica-
tion beyond the parties.

New Hampshire N.H. Sup. 
Ct. R. 20 
(citation)

N.H. Sup. 
Ct. R. 25 
(publica-
tion and 
citation)

N.H. Rev. 
Stat. Ann. 
§ 505:7 
(2010) 
(publica-
tion)

Cases disposed of 
through summary dis-
position shall not be 
cited as authority.

Nonprecedential 
orders may be cited 
as long as identified 
as such. The non-
precedential orders 
are controlling with 
respect to issues of 
claim preclusion, law 
of the case, and simi-
lar issues involving the 
same parties or facts 
of the case in which 
the order was issued. 

Nonprecedential 
orders must identify 
the court, docket 
number, and date.

Controlling for 
claim preclu-
sion, law of 
the case, etc. 

No preceden-
tial value for 
other reasons.

All citations 
to nonprec-
edential 
orders shall 
identify the 
court, docket 
number, and 
date.

Reporter publishes report of 
case in which court provides 
an opinion.

The Supreme Court may issue 
an order of summary affir-
mance when no substantial 
question of law is presented 
and the court does not dis-
agree with the result below; 
the case includes the deci-
sion of the trial court, which 
identifies and discusses the 
issues presented and the 
court does not disagree; the 
case includes the decision of 
the administrative agency, no 
substantial question of law 
is presented, and the court 
does not find the decision 
unjust or unreasonable; or 
other just cause exists for 
summary affirmance.
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New Jersey N.J. R. Ct. 
1:36-2 
(publica-
tion)

N.J. R. Ct. 
1:36-3 (cita-
tion)

Can only cite appel-
late opinions not 
approved for publica-
tion that have been 
reported in an autho-
rized administrative 
law reporter or to the 
extent required by res 
judicata, collateral 
estoppel, the single 
controversy doctrine, 
or other similar prin-
ciple of law.

No unpub-
lished opinion 
shall consti-
tute precedent 
or be binding 
on any court.

Must serve a 
copy of the 
opinion and 
all contrary 
unpublished 
opinions 
known to 
counsel on 
the court and 
all other par-
ties.

All opinions of the Supreme 
Court shall be published 
unless otherwise directed by 
the court. 

Opinions of the Appellate 
Division shall be published 
only by direction of the panel 
issuing the opinion.

The Chief Justice shall appoint 
a committee on opinions to 
review formal written opinions 
submitted for publication by 
a trial judge. The committee 
shall not review a trial court 
opinion until the time for 
appeal from the final judg-
ment has expired, except in 
extraordinary circumstances. 

If no appeal is taken, the com-
mittee determines whether 
to approve publication. If an 
appeal is taken, the Appellate 
Division will determine 
whether the opinion should 
be published when it decides 
the appeal.

Opinions will be published 
when they involve a substan-
tial question under the U.S. or 
N.J. Constitutions; determine 
a new and important question 
of law; change, reverse, seri-
ously question, or criticize the 
soundness of an established 
principle of law; determine a 
substantial question on which 
the only case law in the state 
is from before 9/15/1948; are 
based on a matter of practice 
and procedure not previously 
authoritatively determined; 
are of continuing public inter-
est and importance; resolve an 
apparent conflict of authority; 
or otherwise merit publication, 
constitute a significant and 
nonduplicative contribution 
to legal literature by providing 
an historical review of the law, 
describe legislative history, or 
contain a collection of cases 
that should be a substantial 
aid to the bench and bar.

Any person may request pub-
lication of an opinion by letter 
to the committee on opinions 
explaining the reasons for the 
request.
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New Mexico N.M. R. 
App. P. 
12-405

Nonprecedential 
dispositions may be 
cited for any persua-
sive value and under 
the doctrines of law 
of the case, claim 
preclusion, and issue 
preclusion.

Any citation to a 
nonprecedential 
disposition from any 
jurisdiction must indi-
cate in a parenthetical 
that the disposition 
is nonprecedential or 
unpublished.

Persuasive 
value.

Must provide 
a copy if it is 
unavailable 
in a publicly 
accessible 
electronic 
database.

Cases may be disposed of by 
nonprecedential order, deci-
sion, or memorandum opin-
ion if the issues presented 
were previously decided by 
the Supreme Court or Court of 
Appeals; presence or absence 
of substantial evidence dis-
poses of the issue; issues are 
answered by statute or rules 
of the court; asserted error is 
not prejudicial to complain-
ant; or issues presented are 
manifestly without merit.

New York N.Y. Jud. 
Law § 431 
(McKinney 
2018) (pub-
lication)

There is no published 
rule in New York State 
regarding the citation 
of unreported cases. 

N/A Some judges 
have specific 
practice rules 
that require 
copies of 
unreported 
cases that are 
not available 
on Westlaw, 
Lexis, or 
NYSCEF, 
or that are 
reported in 
the NYLJ but 
otherwise not 
available. See 
N.Y. Com. Div. 
N.Y. Cty. R. 
Masley, pt. 
48.

The law reporting bureau 
shall report every cause in 
the Court of Appeals and 
appellate divisions of the 
Supreme Court unless other-
wise directed by the deciding 
court. 

The bureau may also report 
any cause determined in any 
other court that the state 
reporter, with approval by the 
Court of Appeals, considers 
worthy of reporting because 
of usefulness as a precedent 
or importance to matter of 
public interest.

North Carolina N.C. R. App. 
P. 30

Citation of unpub-
lished opinions in 
trial and appellate 
divisions is disfavored 
except to establish 
claim preclusion, 
issue preclusion, or 
law of the case. If a 
party believes that an 
unpublished opinion 
has precedential value 
to a material issue in 
its case and no pub-
lished opinion would 
serve as well, citation 
is permitted as long 
as a copy is served on 
the court and other 
parties.

Unpublished 
decisions are 
not control-
ling legal 
authority. 

Persuasive 
value at best.

Provide a 
copy to the 
court and 
serve it on 
other parties. 

The Court of Appeals is not 
required to publish an opin-
ion in every case, and if the 
panel determines that an 
opinion involves no new legal 
principles and would have no 
value as precedent, the panel 
may direct that no opinion be 
published.

Counsel of record and pro se 
parties of record may move 
for publication of an unpub-
lished opinion, citing reasons 
based on N.C. R. App. P. 30(e)
(1) and serving a copy on all 
other counsel and pro se par-
ties of record within 10 days 
of the filing of the opinion.
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North Dakota N.D. Sup. 
Ct. Admin. 
R. 27

N/A N/A N/A An opinion of the Court of 
Appeals may be published 
only when it satisfies one of 
the following: establishes 
a new rule of law or alters/
modifies an existing rule; 
involves a legal issue of con-
tinuing public interest; criti-
cizes or explains existing law; 
applies an established rule to 
new facts different from pre-
viously published opinions of 
the state; resolves an appar-
ent conflict; or constitutes a 
significant and nonduplica-
tive contribution to legal 
literature. 

An opinion may be published 
only if one of the three judges 
participating determines that 
one of the standards is met. 

The published opinion must 
include concurrences and 
dissents.

Ohio Ohio Sup. 
Ct. R. Rep. 
Op. 3.4 
(citation)

Ohio Rev. 
Code. Ann. 
§ 2503.42 
(LexisNexis 
2016) (pub-
lication)

All opinions of the 
courts of appeals 
issued after 5/1/2002 
may be cited as 
legal authority and 
weighted as deemed 
appropriate by the 
courts without regard 
to whether it was pub-
lished.

Legal 
authority if 
issued after 
5/1/2002.

N/A The Supreme Court shall 
report each of its decisions 
that determines or modifies 
an unsettled or new and 
important question of law, or 
gives construction to a stat-
ute of ambiguous import. The 
decisions shall be as short as 
is practicable. The court shall 
also report other decisions 
that it deems of public inter-
est and importance.
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Oklahoma Okla. Stat. 
tit. 20,  
§ 30.5 
(2011) (Ct. 
Civ. App.)

Okla. Stat. 
tit. 20,  
§ 60.4 
(2011) 
(Emergency 
App. Div.)

Okla. Stat. 
tit. 12, 
R. 1.200 
(2011)

No opinion of the 
Court of Civil Appeals 
shall be cited as prec-
edent unless it has 
been approved by a 
majority of the jus-
tices of the Supreme 
Court for publication 
in the official reporter.

No opinion of the 
Emergency Appellate 
Division shall be cited 
unless approved by 
the Court of Criminal 
Appeals for publica-
tion in the official 
reporter.

May cite an unpub-
lished opinion of the 
Supreme Court or 
Court of Civil Appeals 
only for res judicata, 
collateral estoppel, or 
law of the case.

Unpublished 
Court of Civil 
Appeals opin-
ions are not 
binding.

Unpublished 
opinions are 
deemed with-
out value as 
precedent.

An opinion 
designated for 
publication in 
O.B.J. is not 
considered 
precedent.

N/A A majority of the justices 
of the Supreme Court must 
decide which cases of the 
Court of Civil Appeals to pub-
lish in the official reporter. 

Those cases that apply 
settled precedent and do not 
settle new questions of law 
will not be released for publi-
cation in the official reporter. 
An affirmative vote of at least 
two members of the division 
responsible can be used to 
decide to publish an opinion.

Opinions of the Court of 
Emergency Appellate Division 
must be approved by the 
Court of Criminal Appeals 
for publication in the official 
reporter.

An opinion of the Supreme 
Court and the Court of Civil 
Appeals shall be prepared in 
memorandum form unless it 
establishes a new rule of law 
or alters/modifies an existing 
one; involves a legal issue of 
continuing public interest; 
criticizes or explains existing 
law; applies an established 
rule of law to a factual situ-
ation significantly different 
from that in published 
opinions of the courts in the 
state; resolves an apparent 
conflict; or constitutes a sig-
nificant and nonduplicative 
contribution to legal literature 
through a historical review 
of law or a description of 
legislative history. A memo-
randum opinion shall not be 
published unless it is ordered 
published. An opinion shall 
be published only if a major-
ity of justices participating in 
the decision find one of the 
standards is met.

Oregon Or. R. App. 
P. 5.20

Cases affirmed with-
out opinion by the 
Court of Appeals 
should not be cited as 
authority.

N/A N/A N/A
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Pennsylvania Pa. R. App. 
P. 126 

Pa. I.O.P. 
Super. Ct. 
§ 65.37 (as 
amended 
by Pa. 
Order C.O. 
0026) 

Nonprecedential 
opinions that are 
unpublished memo-
randum decisions of 
the Superior Court 
filed after 5/1/2019 or 
unreported memoran-
dum opinions of the 
Commonwealth Court 
filed after 1/15/2008 
may be cited for per-
suasive value. 

Single judge opinions 
other than those 
reported in an elec-
tion law matter after 
10/1/2013 may be 
cited for persuasive 
value and not as bind-
ing precedent.

Any disposition can 
be cited if relevant 
to law of the case, 
res judicata, or col-
lateral estoppel; or if 
relevant to a criminal 
action or proceeding 
because it recites 
issues raised and 
reasons for decisions 
affecting the same 
defendant in a prior 
action or proceeding.

An unpublished mem-
orandum decision 
filed before 5/2/2019 
shall not be relied on 
or cited by a court or a 
party except for law of 
the case, res judicata, 
collateral estoppel, or 
relevance to a criminal 
action or proceeding 
because it recites 
issues raised and 
reasons for decisions 
affecting the same 
defendant in a prior 
action or proceeding.

Persuasive 
value.

Party should 
direct the 
court to the 
specific part 
of the author-
ity. If the 
authority is 
not readily 
available, it 
should be 
attached as 
an appendix 
to the filing.

If citing an 
unpublished 
memorandum 
filed before 
5/2/2019, a 
copy must be 
provided to 
the court and 
other party.

After an unpublished memo-
randum decision has been 
filed, the panel may sua 
sponte, or by motion of 
any party to the appeal, or 
request by trial judge, convert 
it to a published opinion. The 
panel has the sole discretion 
to publish.

Rhode Island R.I. Sup. Ct. 
Art. I, R. 16

Unpublished orders 
will not be cited by 
the court or counsel.

No preceden-
tial effect.

N/A N/A
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South Carolina S.C. App. 
Ct. R. 268 
(citation)

S.C. App. 
Ct. R. 220 
(publica-
tion)

Memorandum opin-
ions and unpublished 
orders should not 
be cited except in 
proceedings in which 
they are directly 
involved.

No preceden-
tial value.

N/A Memorandum opinions shall 
not be published in the offi-
cial reports. The Supreme 
Court may file a memorandum 
opinion when it unanimously 
determines that a published 
opinion would have no prec-
edential value and one or 
more of the following condi-
tions are met and are disposi-
tive of the issues submitted 
to the court: a judgment of 
the trial court is based on 
findings of facts that are or 
are not clearly erroneous; the 
evidence to support a jury 
verdict is not insufficient; the 
order of an administrative 
agency is or is not supported 
by the level of evidence pre-
scribed by the statute or law 
permitting judicial review; or 
no error of law appears.
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South Dakota S.D. 
Codified 
Laws § 
15-26A-87.1 
(2016)

Memorandum opin-
ions or orders of the 
Supreme Court shall 
not be cited or relied 
on as authority except 
for law of the case, 
res judicata, collat-
eral estoppel, or in a 
criminal action or pro-
ceeding involving the 
same defendant or a 
disciplinary action or 
proceeding involving 
the same person.

Memorandum 
opinions and 
orders of the 
Supreme 
Court are not 
authority.

N/A Supreme Court may enter an 
order or memorandum opin-
ion affirming the judgment 
or order of the trial court for 
the reason that it is manifest 
on the face of the briefs and 
the record that the appeal 
is without merit because 
issues are clearly controlled 
by settled state law or federal 
law binding on the state; 
issues are factual and there is 
sufficient evidence to support 
the jury verdict or findings 
of fact below; or the issues 
are of judicial discretion and 
there was clearly no abuse of 
discretion. 

This can be unanimous or on 
a majority vote as long as all 
justices participating agree 
summary disposition may be 
made.

The Supreme Court may also 
enter an order or a memo-
randum opinion reversing 
the judgment or order of the 
trial court for the reason that 
it is manifest on the face of 
the briefs and record that the 
order or judgment is clearly 
erroneous for one or more 
of the following reasons: 
summary judgment was 
erroneous because a genuine 
issue of material fact exists; 
judgment or order was clearly 
contrary to settled state law 
or federal law binding on the 
states; or the issue is one 
of judicial discretion and 
there clearly was an abuse of 
discretion. This may be done 
unanimously or on a majority 
vote as long as all the justices 
participating agree summary 
disposition may be made.

A list of such memorandum 
opinions and orders shall be 
published quarterly in the 
North Western Reporter.
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Tennessee Tenn. Sup. 
Ct. R. 4 
(publica-
tion and 
citation)

Tenn. Ct. 
App. R. 12 
(citation)

An opinion designated 
as “Not for Citation” 
shall not be cited by 
any judge in any trial 
or appellate decision, 
or by any litigant, 
except when the opin-
ion is the basis for a 
claim of res judicata, 
collateral estoppel, 
law of the case, or 
to establish a split 
authority, or when 
relevant to a criminal, 
postconviction, or 
habeas corpus action 
involving the same 
defendant.

Citation of unpub-
lished opinions is 
allowed in the Court 
of Appeals.

Opinion of 
intermediate 
court whose 
application 
for permis-
sion to appeal 
is denied by 
the Supreme 
Court with 
a “Not for 
Citation” des-
ignation has 
no preceden-
tial value.

An unpub-
lished opinion 
is considered 
controlling 
authority 
between the 
parties to the 
case when 
relevant under 
res judicata, 
law of the 
case, col-
lateral estop-
pel, or in a 
criminal, post-
conviction, or 
habeas corpus 
action involv-
ing the same 
defendant.

A copy is not 
required if 
it is avail-
able from 
an Internet-
based 
electronic 
database and 
the citation 
includes both 
appropriate 
citation to the 
database and 
whether an 
appeal has 
been filed or 
permission 
to appeal 
denied. 

A copy must 
be provided 
within 5 days 
of a written 
request for a 
copy or if not 
available in 
an Internet-
based data-
base.

Unless explicitly designated 
“Not for Publication,” all 
opinions of the Supreme 
Court shall be published in 
the official reporter. 

Opinions of the Special 
Workers’ Compensation 
Appeals Panels shall not be 
published unless publication 
is ordered by a majority of the 
Supreme Court.

An intermediate appellate 
court opinion may be pub-
lished if permission to appeal 
is filed and denied and the 
opinion meets one or more 
of the following criteria: 
establishes a new rule of law, 
alters or modifies an exist-
ing rule of law, or applies an 
existing rule to facts not in a 
published opinion; involves a 
legal issue of continuing pub-
lic interest; criticizes, along 
with reasons, an existing rule 
of law; resolves an apparent 
conflict of authority; updates, 
clarifies, or distinguishes a 
principle of law; or makes a 
significant contribution to 
legal literature by reviewing 
the development of a com-
mon law rule or legislative/
judicial history of a provision 
of a constitution, statute, or 
other written law.
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Texas Tex. R. 
App. P. 47.7 
(citation)

Tex. R. 
App. P. 47.2 
(publica-
tion)

Tex. R. 
App. P. 47.4 
(publica-
tion)

Tex. R. 
App. P. 47.6 
(publica-
tion)

Tex. R. App. 
P. 77.2–77.3 
(publica-
tion and 
citation)

Opinions and memo-
randum opinions in 
criminal cases not 
designated for publi-
cation by the courts of 
appeals may be cited 
with the notation 
“Not Designated for 
Publication.”

Opinions and memo-
randum opinions in 
civil cases designated 
“Do Not Publish” by 
the courts of appeals 
before 1/1/2003 may 
be cited with the nota-
tion “Not Designated 
for Publication.”

No precedent-
ial value.

N/A Each opinion of the court 
must be designated an opin-
ion or a memorandum opin-
ion. A majority of the justices 
who participated in the case 
must make the determina-
tion. 

An opinion may not be 
designated a memorandum 
opinion if the author of a con-
currence or dissent opposes 
it. An opinion must be desig-
nated a memorandum opin-
ion unless it establishes a 
new rule of law, alters/modi-
fies an existing rule of law, 
or applies an existing rule to 
novel facts that are likely to 
recur in the future; involves 
issues of constitutional law or 
other legal issues important 
to Texas jurisprudence; criti-
cizes existing law; or resolves 
an apparent conflict.

An en banc court may change 
a panel designation of an 
opinion.

Utah Utah R. 
App. P. 30 
(citation)

Utah R. 
App. P. 31 
(publica-
tion)

Unpublished deci-
sions of the Court of 
Appeals issued on or 
after 10/1/1998 may 
be cited as precedent 
in all courts of the 
state. 

Other unpublished 
decisions may be 
cited as long as all 
parties and the court 
are supplied with 
accurate copies when 
first cited.

Precedent 
if issued 
on or after 
10/1/1998.

Must pro-
vide copy of 
decisions 
issued before 
10/1/1998.

The court may consider for 
expedited decision without 
opinion: appeals involving 
uncomplicated factual issues 
based primarily on docu-
ments; summary judgments; 
dismissals for failure to state 
a claim; dismissals for lack 
of personal or subject matter 
jurisdiction; and judgments 
or orders based on uncompli-
cated issues of law.



439TO CITE OR NOT TO CITE: IS THAT STILL A QUESTION?Vol. 112:4  [2020-14]

STATE/ 
TERRITORY

RULE/ 
STATUTE

IS CITATION  
ALLOWED?

PRECEDENTIAL 
VALUE

COPIES 
REQUIRED

PUBLICATION 
RULES

Vermont Vt. R. App. 
P. 28.2 
(citation)

Vt. R. App. 
P. 33.1 
(preceden-
tial value)

A party may cite any 
unpublished judicial 
opinion, order, judg-
ment, or other written 
disposition.

An unpub-
lished deci-
sion by a 
three-justice 
panel may 
be cited as 
persuasive 
authority and 
is controlling 
precedent 
only on issues 
of claim 
preclusion, 
issue preclu-
sion, law of 
the case, and 
similar issues 
involving the 
parties or 
facts of the 
case.

Must provide 
a copy of the 
document 
with the brief 
or paper in 
which it is 
cited.

N/A

Virginia Va. R. Sup. 
Ct. 5:1 (cita-
tion Sup. 
Ct.)

Va. R. Sup. 
Ct. 5A:1 
(citation Ct. 
App.)

Va. Code 
Ann. § 17.1-
413 (2015) 
(publica-
tion) (Ct. 
App.)

Va. Code 
Ann. § 17.1-
322 (2015) 
(publica-
tion) (Sup. 
Ct.)

Permitted to cite 
unpublished deci-
sions as informative 
in both the Court of 
Appeals and Supreme 
Court.

Informative 
but not bind-
ing.

If not avail-
able in a 
publicly 
accessible 
electronic 
database, a 
copy must be 
provided with 
the brief or 
paper.

Opinions designated by the 
Court of Appeals as having 
precedential value or signifi-
cance for the law or legal sys-
tem shall be reported in Court 
of Appeals Reports. The clerk 
of the Court of Appeals shall 
retain in the clerk’s office 
a list and brief summary of 
the case for all unpublished 
decisions and opinions of the 
Court of Appeals.

The judges of the Supreme 
Court direct the reporter 
which cases shall be 
reported.
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Washington Wash. Gen. 
R. 14.1

Unpublished opin-
ions of the Court of 
Appeals filed on or 
after 3/1/2013 may be 
cited as nonbinding.

Unpublished opin-
ions issued by any 
court from a juris-
diction other than 
Washington may be 
cited if citation is per-
mitted under the law 
of the jurisdiction.

Washington appellate 
courts should not cite 
or discuss unpub-
lished opinions in 
their opinions unless 
necessary for a rea-
soned decision.

Nonbinding 
authority may 
be accorded 
persuasive 
value as 
deemed 
appropriate 
by the court.

Must provide 
a copy of an 
opinion from 
a jurisdiction 
other than 
Washington.

N/A

West Virginia W. Va. R. 
App. Proc. 
21

Memorandum deci-
sions may be cited in 
any court or adminis-
trative tribunal in the 
state as long as the 
citation makes it clear 
that it is a memoran-
dum decision.

N/A N/A The court may issue a memo-
randum decision affirming the 
decision of the lower tribunal 
when the court finds no sub-
stantial question of law and 
does not disagree with the 
decision below as to the ques-
tion of law; upon consider-
ation of the standard of review 
and the record, the court finds 
no prejudicial error; or there is 
other just cause for summary 
affirmance.

The court may issue a memo-
randum decision reversing 
the lower court decision, but 
this should be done in limited 
circumstances.

Memorandum decisions are 
not published in the West 
Virginia Reports, but are 
posted on the court’s web-
site.
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Wisconsin Wis. Stat. 
§ 809.23 
(2019)

An unpublished opin-
ion may not be cited 
in any court except 
in support of a claim 
of claim preclusion, 
issue preclusion, or 
law of the case.

However, an unpub-
lished opinion issued 
on or after 7/1/2009 
and authored by a 
three-judge panel or a 
single judge under  
§ 752.31(2) may be 
cited for its persua-
sive value. A per 
curiam opinion, mem-
orandum opinion, 
summary disposition 
order, or other order 
is not an authored 
opinion.

Persuasive 
if authored 
by a three-
judge panel 
or a single 
judge under 
§ 752.31(2) 
and issued 
on or after 
7/1/2009.

Serve a copy 
with the 
brief or other 
paper.

Criteria for publication 
include whether the opinion 
creates a new rule of law or 
modifies, clarifies, or criti-
cizes an existing rule; applies 
an established rule to a 
significantly different factual 
situation than in published 
opinions; resolves or identi-
fies a conflict; contributes 
to the legal literature by col-
lecting case law or reciting 
legislative history; or decides 
a case of substantial and con-
tinuing public interest.

Any person at any time may 
file a request that an opin-
ion not recommended for 
publication or an unreported 
opinion be published in the 
official reports. 

Cannot be for an opinion by 
one court of appeals judge 
under §§ 752.31(2) and (3) 
or a per curiam opinion on 
issues other than appellate 
jurisdiction or procedure. A 
person may request that a per 
curiam opinion that does not 
address issues of appellate 
jurisdiction or procedure be 
withdrawn, authored, and 
recommended for publica-
tion within 20 days of the 
date of opinion. A copy of any 
request for publication must 
be served on the parties to 
the appeal/proceeding.
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Wyoming Wyo. R. 
App. P. 9.06 
(publica-
tion)

Order 
Adopting 
a Public 
Domain or 
Neutral-
Format 
Citation 
(Wyo. Aug. 
19, 2005) 
(citation)

Per curiam opinions 
are not to be cited as 
precedent.

N/A N/A The Supreme Court can 
unanimously vote to enter an 
abbreviated opinion affirming 
or reversing the judgment 
or order of the district court 
for the reason that it is clear 
that affirmance or reversal is 
required because the issues 
are clearly controlled by 
settled state law or federal 
law binding on the state; 
issues are factual and there 
is clearly sufficient evidence 
to support the jury verdict or 
findings of fact below; sum-
mary judgment was errone-
ously granted because there 
is a genuine issue of material 
fact; or issues are ones of 
judicial discretion and there 
clearly was or was not abuse 
of discretion. 

Abbreviated opinions shall be 
published.

American 
Samoa

N/A There are currently 
no published rules 
regarding citing 
unpublished cases.

N/A N/A N/A

Guam Guam R. 
App. P. 27

Opinions that are not 
published shall not 
be cited in any other 
action or proceed-
ing except when it 
establishes law of 
the pending case, 
res judicata, collat-
eral estoppel, or in a 
criminal action or pro-
ceeding involving the 
same respondent.

N/A N/A Opinions of the Supreme 
Court shall be published 
unless designated otherwise. 

Memorandum opinions shall 
not be published.

Northern 
Mariana 
Islands

N. Mar. I. 
Sup. Ct. R. 
32.1

Although highly dis-
favored, parties may 
cite dispositions from 
any jurisdiction that 
are designated as 
unpublished as long 
as its unpublished 
status is noted clearly 
in the citation.

N/A If an opin-
ion is not 
available in 
a publicly 
accessible 
database, a 
copy must 
be filed and 
served with 
the brief 
or paper in 
which it is 
cited.

N/A
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Puerto Rico R. Sup. Ct. 
P.R. 44179

Inappropriate to cite 
as authority or prece-
dent a decision of the 
Supreme Court that 
has not been issued 
through an opinion 
or that has not been 
published by the Bar 
Association or the 
court itself.

N/A N/A All decisions of the court that 
have opinions will be sent by 
the secretary to the compiler 
and publicist of jurispru-
dence, the Bar Association, 
and any bona fide entity that 
requests them. 

The judgments that are 
issued will not be sent for 
publication without an opin-
ion.

U.S. Virgin 
Islands

V.I. Sup. Ct. 
I.O.P.R. 5.3

V.I. Sup. Ct. 
I.O.P.R. 5.7

An unpublished judi-
cial opinion, order, 
judgment, or other 
written disposition 
of this court may be 
cited regardless of the 
date of issuance.

The citation of dispo-
sitions of other courts 
is governed by the 
rules of the issuing 
court.

Unpublished or non-
precedential disposi-
tions may always be 
cited to establish a 
fact about the case 
before the court or 
when the binding 
preclusive effect of 
the opinion is relevant 
to support a claim of 
res judicata, collateral 
estoppel, law of the 
case, double jeop-
ardy, abuse of writ, or 
other similar doctrine.

Unpublished 
opinions, etc., 
have persua-
sive value but 
no binding 
precedent.

If a party 
cites a judi-
cial opinion, 
order, judg-
ment, or 
other written 
disposition 
not available 
in a publicly 
accessible 
electronic 
database, a 
copy must 
be served 
with the brief 
or paper in 
which it is 
cited.

An opinion that the major-
ity of the panel decides has 
value only to the trial court or 
the parties is not published.

Unless an opinion states that 
it is not for publication on its 
face, it shall be for publica-
tion.

	 179.	 Translated from the Spanish using Google Translate.
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