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INTRODUCTION

The New Deal may not have been the start of the modern administrative state,
but it is often flagged as the historic anchor of administrative governance.'
Stylized as it is, that governance system is characterized by expert agencies that
Congress empowers, the President superintends (to one degree or another), and
courts police.” Central to this model is a power struggle between the President
and Congress.” Congress enables agencies that it expects are bound by clear statu-
tory criteria and are independent from partisan or particular political whims.* The
President, on the other hand, expects to direct agency action and control the pol-
icy machinery of her administration.” Congress and presidents have always
engaged in this tug of war,® so the courts have become arbiters of bureaucratic fi-
delity to either Congress or the President. During the New Deal period, the
Supreme Court was skeptical of President Franklin D. Roosevelt’s aggressive
regulatory agenda and, in consequence, tended to limit presidential power.
Today, focusing on the President’s unique capacity to represent “the people,” the
Court is hesitant to circumscribe presidential control over administrators.®

1. See, e.g., BLAKE EMERSON, THE PUBLIC’S LAW: ORIGINS AND ARCHITECTURE OF PROGRESSIVE
DEMOCRACY 127 (2019); JERRY L. MASHAW, CREATING THE ADMINISTRATIVE CONSTITUTION: THE LOST
ONE HUNDRED YEARS OF AMERICAN ADMINISTRATIVE LAw 13 (2012); JERRY L. MASHAW, REASONED
ADMINISTRATION AND DEMOCRATIC LEGITIMACY: HOW ADMINISTRATIVE LAW SUPPORTS DEMOCRATIC
GOVERNMENT 8-9 (2018) [hereinafter MASHAW, REASONED ADMINISTRATION]; K. SABEEL RAHMAN,
DEMOCRACY AGAINST DOMINATION 35 (2017); Patrick M. Corrigan & Richard L. Revesz, The Genesis
of Independent Agencies, 92 N.Y.U. L. REv. 637, 639 & n.4, 671 (2017); Gillian E. Metzger, Foreword:
1930s Redux: The Administrative State Under Siege, 131 Harv. L. REv. 1, 51-52 (2017); Cass R.
Sunstein, Constitutionalism After the New Deal, 101 HARvV. L. REV. 421,422 n.1 (1987).

2. See Daniel A. Farber & Anne Joseph O’Connell, The Lost World of Administrative Law, 92 TEX.
L. REv. 1137, 1141-44 (2014); see generally JAMES M. LANDIS, THE ADMINISTRATIVE PROCESS (1938)
(laying out the classic justification of the administrative state).

3. See Sunstein, supra note 1, at 426.

4. Id.

5. Id.

6. See generally STEVEN G. CALABRESI & CHRISTOPHER S. Y00, THE UNITARY EXECUTIVE:
PRESIDENTIAL POWER FROM WASHINGTON TO BUsH (2008) (cataloguing presidential exertions of
authority over the administrative bureaucracy).

7. See, e.g., Humphrey’s Exec. v. United States, 295 U.S. 602, 631-32 (1935) (deciding “[w]hether
the power of the President . . . shall prevail over the authority of Congress” and holding in favor of
Congress).

8. A long line of cases increases presidential control by broadly interpreting the phrase: “Officers of
the United States” in Article II, Section 2 of the Constitution, thereby demanding more presidential input
in the selection of government officials, Lucia v. SEC, 138 S. Ct. 2044, 2051, 2055 (2018); Freytag v.
Commissioner, 501 U.S. 868, 881 (1991); Buckley v. Valeo, 424 U.S. 1, 118, 14041 (1976) (per
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Now imagine if the New Deal were the origin of a different administrative
experiment and trajectory. Imagine if Congress, the President, and the industries
they hoped to regulate all decided that neither politically isolated bureaucrats nor
a popularly sanctioned President should wield the power to administer the laws,
to make legislative-type policy, to enforce that policy, or to adjudicate disputes
under it. Imagine if there were another experiment—one that has persisted, but
that few have noticed.

Imagine no longer. Among its many novelties, the New Deal marked the be-
ginning of an ambitious program of agricultural regulation,” and the newly
empowered United States Department of Agriculture (USDA) needed a way
to administer the program. Eventually, the USDA settled on something new,
radical, untested, and totally foreign to administrative governance: elected
administrators. '

Rather than claim legitimacy from insulated expertise, congressional authori-
zation, or presidential direction, elected administrators unchain themselves from
these traditional sources and seek legitimacy directly from voters. Putting aside,
for a moment, the question of the constitutional propriety of this system of direct
administrative democracy,'' elected bureaucracy is a noteworthy New Deal
experiment that the world of administrative law has forgotten. The struggle
between Congress and the President looms large today, yet the legal literature has
mostly ignored administrative democracy.'? In fact, legal scholars seem wholly

curiam), and by creating a removal doctrine that centers around presidential authority, Free Enterprise
Fund v. Public Co. Accounting Oversight Board, 561 U.S. 477, 497 (2010); Myers v. United States, 272
U.S. 52, 117 (1926).

9. JESS GILBERT, PLANNING DEMOCRACY: AGRARIAN INTELLECTUALS AND THE INTENDED NEW DEAL
80 (2015); see, e.g., Agricultural Marketing Agreement Act of 1937, Pub. L. No. 75-137, 50 Stat. 246;
Soil Conservation and Domestic Allotment Act, Pub. L. No. 74-461, 49 Stat. 1148 (1936); Agricultural
Adjustment Act, Pub. L. No. 73-10, 48 Stat. 31 (1933).

10. See Federal Crop Insurance Reform and Department of Agriculture Reorganization Act of 1994,
Pub. L. No. 103-354, § 227, 108 Stat. 3178, 321618 (codified as amended in scattered sections of 7
U.S.C. and 16 U.S.C.); see Reed L. Frischknecht, The Democratization of Administration: The Farmer
Commiittee System, 47 AM. POL. SCI. REV. 704, 704 (1953).

11. In a companion article, I discuss in detail the constitutional questions of electoral
administration and what the answers to those questions can tell us about administrative law more
broadly. See Galperin, supra note *. In brief, the companion article argues that elected committees are
unconstitutional because they do not meet either constitutional requirements for appointment or the
Supreme Court’s expectations—articulated primarily in constitutional removal doctrine—for
presidential control over administrators. /d. (manuscript at 4-5). The committees are “Officers of the
United States” but they are “appointed” through elections, which is not a constitutionally sound method.
Id. (manuscript at 40). The committees are likewise cut off from presidential control or control by
presidential appointees because their tenure is determined by electors, not by the President or
presidential appointees. /d. (manuscript at 42).

12. There are only two works that discuss the elected farmer committees in any detail. See generally
Cassandra Jones Havard, African-American Farmers and Fair Lending: Racializing Rural Economic
Space, 12 STaN. L. & PoL’y REv. 333 (2001); Note, The Federal Agricultural Stabilization Program
and the Negro, 67 CoLuM. L. REv. 1121 (1967) [hereinafter Agricultural Stabilization and the Negro].
Both pieces focus on the disgraceful racism of the elected committees but pass over their larger history,
operations, and impacts on our understanding of administrative law. See discussion infra Section IV.A.
These writings represent the extent of study within the legal literature. Agricultural historians and farm-
policy scholars have been somewhat more attentive. See infra notes 204-15 and accompanying text.
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unaware that there is such a thing as administrative democracy. Leaders in the
field such as Professors Jerry L. Mashaw, Lisa Schultz Bressman, Steven G.
Calabresi, Cass R. Sunstein, and then-Professor Elena Kagan have written exten-
sively, carefully, and thoughtfully about administrative legitimacy, remarking
specifically on what they imagine is a consistent feature of bureaucracy—that
bureaucrats are unelected and therefore unaccountable.” Professor Richard B.
Stewart once even wrote that electing administrators could be a solution to the
burcaucratic accountability deficit, but he dismissed the idea as a “radical depar-
ture from established principles and practices,” having failed to discover the
elected administrators already within the USDA. "

Judges, for the most part, are equally unaware that at present the United States
is home to elected administrators. In 2010, for a majority of the Supreme Court,
Chief Justice John Roberts wrote that “people do not vote for the ‘Officers of the
United States.””'® In June 2019, Justice Neil Gorsuch dissented with two other
Justices in Gundy v. United States, arguing that administrative policymaking, in
its entirety, is questionable because burcaucrats are not directly accountable to
voters.'® Justice Antonin Scalia, Justice Byron White, Judge Patricia Wald, and
others have repeated the misperception that all administrators are unelected.'”
And yet, electoral administration does exist.

Today, the USDA’s elected farmer committee system is made up of over 7,700
elected farmers sitting on over 2,200 county committees.'® The elected farmer
committees are charged with real administration and implementation of federal
law, not mere advice-giving. They make and enforce policy and adjudicate dis-
putes that impact the rights and obligations of people outside the government.
And they are elected. As such, they represent the most important, and apparently
the only, example of genuine electoral administration. This Article will explore
the elected farmer committees in detail and provide the first and only complete
look at the committees in the legal literature.'” One of the important conclusions
that this Article will reach is that although these elected farmer committees fly a

13. See MASHAW, REASONED ADMINISTRATION, supra note 1 at 5; Lisa Schultz Bressman, Beyond
Accountability: Arbitrariness and Legitimacy in the Administrative State, 78 N.Y.U. L. Rev. 461, 462
(2003); Steven G. Calabresi, Some Normative Arguments for the Unitary Executive, 48 ARK. L. REV. 23,
81-82 (1995); Elena Kagan, Presidential Administration, 114 Harv. L. REv. 2245, 2331 (2001);
Sunstein, supra note 1, at 505.

14. See Richard B. Stewart, The Reformation of American Administrative Law, 88 Harv. L. REv.
1667, 1800-02 (1975). It is, of course, understandable that scholars have not taken much note of elected
administrators given that the elected farmer committees example in this Article is likely the only such
example in the federal system.

15. Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 561 U.S. 477, 497-98 (2010).

16. See 139 S.Ct. 2116, 2131, 2134-35 (2019) (Gorsuch, J., dissenting).

17. See, e.g., City of Arlington v. FCC, 569 U.S. 290, 305 (2013); INS v. Chadha, 462 U.S. 919, 968
(1983) (White, J., dissenting); Sierra Club v. Costle, 657 F.2d 298, 400 (D.C. Cir. 1981).

18. U.S. DEP’'T OF AGRIC., FARM SERV. AGENCY, 2019 COUNTY COMMITTEE ELECTIONS 2 (2019),
https://www.fsa.usda.gov/Assets/USDA-FS A-Public/usdafiles/NewsRoom/County-Committee-Elections/
pdf/2019%20County%20Committee%20Elections.pdf [https://perma.cc/XM4T-RR88].

19. For two articles that have meaningfully addressed discrete aspects of the elected committees, see
supranote 12.
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banner of “administrative democracy,” meaning they purport to administer laws
based on direct democratic engagement, their democratic bona fides are question-
able and they are better termed, at best, “electoral administration” because major-
itarian elections are their closest connection to a meaningful understanding of
“democracy.”

There are several examples of schemes that superficially look like electoral admin-
istration, but upon closer scrutiny are not. The Federal Home Loan Bank program
elects bank directors,” but these directors, and the banks themselves, serve a private-
governance function more than a public-administration one.”’ The Department of
Housing and Urban Development provides for public housing “resident councils,”
which are elected® but perform a distinctly advisory, rather than administrative, func-
tion.” The Department of Labor relies on input from elected state employees to plan
for its regular employment-statistics assessment.* But it is also their purpose too to
provide advice to the federal government.” Within the USDA, grazing advisory
board members are elected from among ranchers operating on federal lands.*® As the
name suggests, they provide advice, not administration.”” All of these examples fea-
ture genuine elections, but these elections populate advice-giving panels, not regula-
tory or adjudicatory administrative bodies.

Another example, distinct from the first four in an important way, is the USDA
commodity committees. (Reread that: I am speaking here of commodity commit-
tees, not county committees. The latter are the focus of this Article. The former are
important now as a counterpoint.) The commodity committees are self-organized
but federally sanctioned cartels that regulate the production and marketing of cer-
tain agriculture products.®® Their role here is genuine administrative regulation

20. 12C.FR. § 1261.3(c) (2019).

21. See, e.g., Fed. Home Loan Bank of Seattle v. Deutsche Bank Sec., Inc., 736 F. Supp. 2d 1283,
1289 (W.D. Wash. 2010) (finding that the Federal Home Loan Bank of Seattle was not a “government
agency” for the purposes of section 1345 jurisdiction); OFFICE OF THE FED. REGISTER, THE UNITED
STATES GOVERNMENT MANUAL (2019), https://www.usgovernmentmanual. gov/Agency.aspx ?Entityld=
Kg73y41/18E=&ParentEld=+4klubNxgV00=&EType=jY3IM4A4CTKVHY= [https://perma.cc/DC2P-DF6R]
(last visited Feb. 10, 2020) (describing the main activity of Federal Home Loan Banks as providing
“funding for financial institutions and the U.S. mortgage markets™); see generally Federal Home Loan
Bank Boards of Directors: Eligibility and Elections, 73 Fed. Reg. 55,710 (Sept. 26, 2008) (codified at 12
C.F.R. pt. 1261) (regulating the eligibility and election of individuals to serve on the boards of directors of
the twelve Federal Home Loan Banks).

22. 24 C.F.R. § 964.130 (2019).

23. Id. § 964.135(b); Resident Councils: A Voice for Public Housing Tenants, RESIDENT
NEWSLETTER (U.S. Dep’t of Hous. & Urban Dev., Wash., D.C.), Dec. 2011, at 2, https://www.hud.gov/
sites/documents/RESIDENT_DEC2011.PDF [https://perma.cc/KL2R-HKDB].

24. See 29 C.FR. § 44.2 (2019). But see Workforce Innovation and Opportunity Act, Pub. L. No.
113-128, § 308(e), 128 Stat. 1425, 1629-30 (2014) (codified as amended at 29 U.S.C. 491-2 (2012))
(eliminating the statutory requirement for elections).

25. See29 C.FR. § 44.1 (2019).

26. 36 C.F.R. § 222.11(b)—(c) (2019).

27. 16 U.S.C. § 580k(b) (2012); 36 C.F.R. § 222.11(e).

28. 7 U.S.C. § 608b (2012); Marketing Orders & Agreements, U.S. DEP’T OF AGRIC., AGRIC. MKTG.
SERV., https://www.ams.usda.gov/rules-regulations/moa [https://perma.cc/VTHY-5KAQ] (last visited
Feb. 10, 2020).
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with real legal consequences. And there are administrative elections. Sort of.
Farmers who produce would-be regulated commodities must vote to establish the
cartels and then vote again for membership on the commodity committees.” But
the elections in this scheme are not the formal mode of membership appointment.
The elections are a way of collecting names, which are then presented to the
Secretary of Agriculture who makes the formal, legally requisite appointment.™
This is electorally informed administration, but it is not electoral administration.

The county committees (yes, now we are talking again about county commit-
tees and not commodity committees) have real elections. They are not merely
appointed after some prefatory electoral pretense, and they have a variety of real
administrative powers that extend to adjudicating disputes and setting binding
policy. Former Secretary of Agriculture Tom Vilsack, however, seems to think,
or at least has promoted the misconception, that farmer committees are not much
more than advisors. In a 2014 press release, then-Secretary Vilsack praised the
committees, saying, “Through the county committees, farmers and ranchers
have a voice; their opinions and ideas get to be heard on federal farm pro-
grams.”" The Farm Service Agency describes the committees as “a direct link
between the farm community and the U.S. Department of Agriculture.”* This
message that farmer committees are opportunities to “be heard,” in other words,
to advise and share opinions with the USDA, seems to have made its way to farm-
ers as well. Among some farmers and farm advocates there is a sense that the
committees are powerless.” They are not, as this Article explains.

Perhaps most have overlooked electoral administration as a concept because so
much comes close, but fails to cross the threshold of meaningful electoral admin-
istration. Or perhaps most have overlooked electoral administration because the
role of the elected farmers is buried in rhetoric of mere advice-giving. In either
case, this Article should help uncover an important example of administrative
participation and untangle some of the confusion.

The first Part will describe the general administrative structure of the county
committees. Part II will describe the history, authority, and responsibility of the
committees over time. Part III will try to understand the committees better by

29. §608c(8), (19).

30. See, e.g., 7 C.FR. § 905.23(a) (2019) (establishing that the Secretary “shall” select members
from the list of elected nominees “or from other qualified persons” for the commodity committee of
certain Florida farmers); id. § 906.22 (establishing that the Secretary “shall” select members of the
commodity committee for certain Texas farmers); see also id. § 906.23 (“The Secretary may select the
members of the committee and alternates from nominations which may be made in the following
manner. ...").

31. Press Release, U.S. Dep’t of Agric., Service Agency County Committee Nomination Period
Begins June 15 (June 6, 2014), https://www fsa.usda.gov/news-room/news-releases/2014/nr_20140606_
rel_0101 [https://perma.cc/XLP8-7E27].

32. County Committee Elections, U.S. DEP’T OF AGRIC., FARM SERV. AGENCY, https://www.fsa.usda.
gov/news-room/county-committee-elections/index [https://perma.cc/ADBW-2GWB] (last visited Feb.
12, 2020).

33. See, e.g., Telephone Interview with Cara Fraver, Bus. Servs. Dir., Nat’l Young Farmers Coal.
(Mar. 11, 2019).
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looking at several competing philosophical and ideological justifications for their
existence. The penultimate Part IV describes the modern trajectory of the com-
mittees and argues that there has been a (perhaps inevitable and expected) failure
to meet the aspirations of administrative democracy and that the committees, as
structured, are unconstitutional. The Article’s final Part V concludes by briefly
pondering some of the lessons of electoral administration.

I. STRUCTURE

Before delving into the history and powers of the elected county committees, it
is helpful to have an overview of the committee structures, of the electoral pro-
cess, and of the commiittees’ place within the larger USDA infrastructure.

From the beginning, the basic purpose of the elected farmer committees was to
help implement the vast array of new federal farm programs.* Today, Congress
explicitly permits the Secretary of Agriculture to use the committees to help carry
out any program over which the Secretary has authority.” The exact nature of
this help has changed over time and is discussed more in the following sections.
The structure of these committees has also changed since their inception over
seventy years ago, but today a detailed statutory regime provides a clear
framework.

The elected county committees are housed within the USDA’s Farm Service
Agency (FSA).* The FSA is a huge component of the USDA, with responsibility
for “Farm Programs, Farm Loans, Commodity Operations, Management and
State Operations.”™” This list covers farm safety-net programs, credit programs,
and environmental-conservation programs, among others. Under the FSA um-
brella is the work of the FSA Deputy Administrator for Field Operations.’® This
Deputy Administrator is charged with overseeing a large system of local USDA
programs.® These local programs include state-level committees across the coun-
try.** The state committees are appointed by the Secretary—the traditional top-
down administrative process.*' Beneath the state committees are the elected
county committees.

Congress has directed the Secretary of Agriculture to establish a committee in
each jurisdiction where the USDA provides farm-support programs.** Although
these jurisdictions typically overlap with county boundaries, and I therefore use

34. Agricultural Adjustment Act, Pub. L. No. 73-10, § 10(b), 48 Stat. 31, 37 (1933).

35. 16 U.S.C § 590h(b)(5)(B)()(I) (2012).

36. 7C.F.R. §7.1(a) (2019).

37. Agency History, U.S. DEP'T OF AGRIC., FARM SERV. AGENCY, https://www.fsa.usda.gov/about-
fsa/history-and-mission/agency-history/index [https://perma.cc/K6AR-3WHS] (last visited Feb. 12,
2020).

38. Deputy Administrator for Field Operations, U.S. DEP’T OF AGRIC., FARM SERV. AGENCY, https://
www.fsa.usda.gov/about-fsa/fsa-biographies/deputy-administrator-for-field-operations/index [https://
perma.cc/C3P8-LAMY] (last visited Feb. 12, 2020).

39. Id.

40. 7C.FR. §7.1(a), (g).

41. See 16 U.S.C § 590h(b)(5)(A) (2012).

42. § 590h(b)(S)(B)E)(T).
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the term “county committees” throughout this Article, the Secretary may also es-
tablish “area committees.” Area committees are committees that follow the
boundaries of more than one county or carve out a smaller jurisdiction within a
county.* In either case, the committees are widely distributed and locally ori-
ented, but are nevertheless federal agencies.

Once the Secretary has established a committee, it is populated with three to
five members.* “To be eligible for nomination and election . . . an agricultural
producer shall be located within the area under the jurisdiction of a . . . commit-
tee, and participate or cooperate in programs administered within that area.”™°
Committee members are thus farmers within the committee’s geographic boun-
daries who are engaged with the USDA farm programs.

Members are “elected by the agricultural producers that participate or cooper-
ate in programs administered within the area under the jurisdiction of the . . .
committee.”™” In other words, these are committees made up of farmers who are
elected to their position by other farmers within the same jurisdiction. As with eli-
gibility for membership on the committee, only those farmers who are involved
in the USDA programs are eligible to vote.*®

Elected members serve three-year terms on a county committee.”” By regula-
tion, USDA further imposes a limit of nine consecutive years, or three consecu-
tive terms.”® Committee members may serve three consecutive terms or forgo
committee service for at least one year and then serve for another nine years
before the regulatory limit kicks in again.’’ Beyond the three-year term and the
three-term limit, it is doubtful that elected committee members can be removed,
other than through the electoral process.>* The regulations provide a for-cause re-
moval provision, asserting that officials within USDA can remove elected com-
mittee members for certain limited reasons through a specified removal process.”
This purported authority conflicts with the statutory scheme, which does not pro-
vide for removal and authorizes USDA to make regulations, but only regulations

43. Seeid.

44. See § 590h(b)(5)(B)(D)I).

45. § 590h()(S)(B)(i1)(I). When a committee covers a jurisdiction wider than a single county, the
committee may be made up of as many as eleven members. § S90h(b)(5)(B)(i1)(II).

46. § 590h(b)(5)(B)(in)(IIT)(aa).

47. § 590h(b)(5)B)(a1)(D)(bb).

48. Although outside this scope of this Article, this limited electorate raises a constitutional question
because the Supreme Court has held that restricting the voting franchise, even in the context of an
administrative matter, can violate the Equal Protection Clause. See Kramer v. Union Free Sch. Dist. No.
15,395 U.S. 621, 632 (1969).

49. 16 U.S.C. § 590h(b)(5)(B)(iv).

50. 7C.FR. § 7.18(10) (2019).

S1. Id.

52. See Galperin, supra note * (manuscript at 27-29).

53. 7TC.FR. §7.28 (2019).
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addressing the selection (not removal) of committee members and the exercise of
their programmatic authority.>*

Although USDA personnel have no authority over the selection or removal of
most committee members, they have substantial control over committee opera-
tions. At the highest level, the Secretary has complete discretion to use the com-
mittees for essentially any purpose.” Below the secretarial level, the county
committees are “subject to the general direction and supervision of the State com-
mittee,”® the FSA Administrator,”” and the Deputy Administrator for Field
Operations.’® Each of these supervisory authorities has the power to direct or cor-
rect action of the county committees.” Moreover, although the elected commit-
tees have diverse authority (described further in the next section) their decisions
are appealable to the state committee, or to the USDA’s centralized National
Appeals Division.?

The statutory and regulatory structure, the electoral process, and their role
within the USDA are prerequisites for understanding the surprising existence of
these elected federal administrators. But to fully understand their existence and
the lessons they might teach, it is important to also trace their origins, the ebb and
flow of their powers, and the complex ideologies that have kept them alive.

II. History & PowER

This Part explores the history of the elected farmer committees, describes their
powers more fully, and addresses several common misconceptions. The first sec-
tion describes the practical emergence of the elected committees in response to
changes in agricultural governance at the outset of the New Deal and the subse-
quent organizational changes that shaped the committee structures. The second
section traces the power of the committees from their emergence in 1933 to pres-
ent. The final section addresses frequent misconceptions about the power of the
elected committees and their place within the government.

A. HISTORY

The Agricultural Adjustment Act of 1933%" was a watershed moment for agri-
culture, moving the USDA for the first time into a significant regulatory role.®®

54. See 16 U.S.C § 590h(b)(5)(E). Congress’s choice to limit removal of elected committee members
may have important constitutional consequences, though that is beyond the scope of this Article. For
further discussion of this point, see Galperin, supra note * (manuscript at 40-43).

55. See 16 U.S.C § 590h(b)(S)(D).

56. 7TC.FR.§7.23.

57. Id. § 7.1(a).

58. §7.1(%).

59. See, e.g., id. §§ 7.1(c)(1), (f), 7.34.

60. CHRISTOPHER R. KELLEY, NAT’L AGRIC. LAW CTR., THE USDA NATIONAL APPEALS DIVISION:
AN OUTLINE OF THE RULES OF PROCEDURE 2 (2003), https://nationalaglawcenter.org/wp-content/
uploads/assets/articles/kelley_nad.pdf [https://perma.cc/6E54-QRPW].

61. Pub. L. No. 73-10, 48 Stat. 31 (1933).

62. See MURRAY R. BENEDICT, FARM POLICIES OF THE UNITED STATES 1790-1950: A STUDY OF
THEIR ORIGINS AND DEVELOPMENT 283 (1953).
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(as well as decisions from elsewhere in USDA).>'® Although, strictly speaking,

this does nothing to strip the elected committees of their power, it does limit the
impact of their power by funneling decisions through a system that looks much
like a traditional administrative review process and little like the decentralized
electoral system of the farmer committees.’"” In the same vein, the USDA’s regu-
lations describing the structure and functions of the farmer committees are
explicit that the Farm Service Agency Administrator in Washington, D.C. retains
authority to reverse or modify any action, or to force action, from the elected
committees.’'® The NAD and the central oversight evident in the regulations both
signal enhancement of central, expert, popularly-insulated administration over
the dispersed, overtly corporate-populist, and often inexpert farmer committees.

The second statutory change, likewise discussed briefly in Part II, was
cemented in 2002 when Congress dramatically reformed the election process and
set up the system that now governs committee elections.’'® In addition to the pro-
nounced electoral framework for the farmer committees, there are also provisions
to assure equal access and transparency of elections, along with the possibility of
secretarial appointment of one member to represent otherwise underrepresented
farmers.’* Like the creation of NAD, the new process is not nominally an attack
on the elected committees; at first blush it is quite the opposite—a reaffirmation
of elections. Still, the 2002 amendments recognize the failures of the committees
with respect to race and attempt to build a framework that takes power out of the
hands of the dominant farming elites by making elections more equitable, forcing
oversight, and including nondiscrimination as a mandatory, transparent commit-
ment in all electoral communications.*! Appended to the electoral reform is the
opportunity for the Secretary to appoint an unelected member to speak for the
interests of otherwise underrepresented farmers.”** This strategy, again, does not
explicitly challenge the electoral system, but it admits a central failing of elec-
toral administration and attempts to remedy that failing by increasing authority in
the presidentially appointed, Senate-confirmed Secretary.’*’

That the changes were an implicit insult to the majoritarian electoral system
was not lost on critics. When the USDA issued proposed election guidelines in
2005 pursuant to the 2002 amendments, the vast majority of commenters

316. KELLEY, supra note 60, at 1-2.

317. See, e.g., Mathews v. Eldridge, 424 U.S. 319, 336-39 (1976) (surveying the administrative
review process used in Social Security Disability Insurance proceedings, beginning with widespread
decisionmaking and funneling through successive levels of federal review).

318. 7C.FR. § 7.1(d) (2019).

319. Farm Security and Rural Investment Act of 2002, Pub. L. No. 107-171, § 10708(b), 116 Stat.
134, 522-25 (codified as amended at 16 U.S.C. § 590h(b) (2012)).

320. 16 U.S.C. § 590h(b)(5)(B)(iii)(IV)(aa) (2012), (b)(S)(B)(1i1)(IV)(cc), (b)(5)(B)(ii)(VII)(cc).

321. See, e.g., § 590h(b)(5)(B)(iit)(II).

322. See § 590h(b)(5)(B)(ii)(VI)(cc).

323. See7U.S.C. § 2202 (2012).
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objected to the new rules.>* Most of these commenters specifically objected to
the secretarial appointment of minority representatives.*®

The failures of the electoral farmer administration system are real, and though
Congress and the USDA have marginally changed the system to address the most
glaring problems—racism, incompetence (or limited competence), and anemic
participation—there seems to be too much investment in the symbol of electoral
administration to do away with the system. Even though they are maintained for
mainly symbolic reasons, elected administrators’ very existence raises serious
questions. Thus, the next Part looks more closely at some of the lessons of elec-
toral administration with respect to administrative and constitutional law.

V. LESSONS

Any system branded as “administrative democracy” has a rhetorical appeal,
but electoral administration is not something to strive for. There are no doubt
other critiques, but here I focus on two critiques and one fatal flaw. First, as a
means to integrate the public into administration, elections are both inarticulate
and, in practice, too narrow. Second, elections give rise to obvious, undesirable
majoritarian consequences and, unlike a constitutional system that checks raw
majoritarianism, the administrative system has limited tools for that job. Third,
and related to the previous lesson, electoral administration is intentionally iso-
lated from the President, and under constitutional-appointment and removal doc-
trine, is therefore unconstitutional.

As described earlier, elections are undoubtedly a way to inject public participa-
tion into administration, but for public participation to be meaningful, individuals
must understand their special role and what they are voting for. Susan Rose-
Ackerman and Lena Riemer recently wrote that the system of public participation
in administrative decisionmaking in the United States is comparatively strong but
still does not sufficiently “seek to elicit public input and articulate how it will feed
into the ultimate policy choice.”* A charitable interpretation of the elected com-
mittees would fulfill the first prong of Rose-Ackerman and Reimer’s charge: elec-
tions “seck to elicit public input” in a way that is far more assertive than the
Administrative Procedure Act’s framework for public comment® or judicial

324. Uniform Guidelines for Conducting Farm Service Agency County Committee Elections, 70
Fed. Reg. 2,837, 2,837 (Jan. 18, 2005).

325. Seeid.

326. Susan Rose-Ackerman & Lena Riemer, Strengthening Democracy Through Public
Farticipation in Policymaking: The EU, Germany, and the United States, 36 YALE J. ON REG.: NOTICE
& CoMMENT (May 6, 2019), http://yalejreg.com/nc/strengthening-democracy-through-public-participation-
in-policymaking-the-eu-germany-and-the-united-states-by-susan-rose-ackerman-lena-riemer/ [https://perma.
cc/8AB6-UUHV].

327. See 5 U.S.C. § 553(c) (2012) (requiring opportunity for public comment, but not for proactive
outreach).
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review.*?® But elections fail the second prong. Elections do not articulate how
public input will feed into the ultimate policy choice, and they further undermine
this second prong because they muddy the role of public input. The existence of
administrative elections does not determine the meaning of a vote. A vote might
tell the elected bureaucrat to pursue a certain policy, but what if that policy is con-
trary to congressional authorization or presidential discretion? Surely an elected
administrator is not free to depart from congressional or presidential authority,
but the opportunity to vote sends exactly this message. Thus, administrative elec-
tions are both unconstitutional and misleading to voters. A narrow interpretation
of electoral administration could recommend that a voter only vote for the most
technically or managerially competent candidate, but is the voter qualified to
make that choice and would the voter have any sense that the vote was con-
strained to only that judgment?

The various failures of the clected committees are not random; they are pre-
dictable consequences in an electoral system. This is not a challenge to elections
generally, but to cabined, esoteric elections without the countervailing safeguards
that the Constitution otherwise provides. Surely nobody is surprised to learn that
in a local election that deals with ownership, government payments, and local ec-
onomics, racism plays a central role. There is a good argument that racism was a
central motivation in the first place. Relatedly, elections are not an ideal mecha-
nism for selecting the most qualified technocrats. Congress and the President are
charged with exercising political will, but county committees and bureaucrats are
tasked primarily with implementation. Of course, administration in the United
States includes policy decisions, but those decisions are constrained, and the cen-
tral role of administrators is to manifest the political will of others. Elections do
not select for that skill.** Finally, because the role of administrators is to hustle
through the details of earlier political decisions, elections are unlikely to spark
the interest of qualified candidates or voters.

The final problem, which is not determined by but is certainly copacetic with
the prior, is that an electoral administrative system is unconstitutional.>*
Constitutional appointment and removal doctrines apply where an administrator

328. See id. § 702 (“A person suffering legal wrong because of agency action, or adversely affected
or aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial review
thereof.™).

329. Of course, as has been well documented elsewhere, the constitutional appointments process
provides no promise of qualified bureaucrats, see, for example, Jack M. Beermann, An Inductive
Understanding of Separation of Powers, 63 ADMIN. L. REv. 467, 484 (2011), or bureaucrats who will
carry out congressional direction, see Emest Gellhorn, Public Participation in Administrative
Proceedings, 81 YaLE. L.J. 359, 381 (1972). See generally Andrew Kent, Congress and the
Independence of Federal Law Enforcement, 52 U.C. DAvIS L. REv. 1927 (2019) (discussing degrees of
presidential control over law enforcement agencies). Nevertheless, it is arguable that the principal
officers or presidents who typically appoint administrators have more incentive and are better positioned
than others to select more qualified bureaucrats. See THE FEDERALIST NoO. 76 (Alexander Hamilton).

330. I work out this argument in much greater detail in another article. See generally Galperin, supra
note * (arguing that elected committees are unconstitutional).



1254 THE GEORGETOWN LAW JOURNAL [Vol. 108:1213

is an “Officer” under the Appointments Clause.’ An officer is an official who
holds a “continuing office established by law” and has significant statutory
authority.> In Lucia v. Securities and Exchange Commission, the Supreme
Court determined that administrative law judges of the Securities and Exchange
Commission are constitutional officers because they fill statutory roles and are
empowered with “significant discretion.””** Congress has permanently estab-
lished the elected farmer committees and endowed them with wide and discre-
tionary powers to, for instance, adjudicate disputes much like the Securities and
Exchange Commission’s administrative law judges, and to make legislative-type
policy determinations related to county-wide applicability of farm programs.®*

As constitutional officers, committee members must be appointed in conform-
ance with one of the prefabricated constitutional mechanisms. The Constitution
provides that the President, with the advice and consent of the Senate, must
appoint a principal officer.” The President alone, the heads of departments, or
judges may appoint inferior officers.”*® Regardless of whether the committee
members are principal or inferior officers, electoral appointment is not an avail-
able option. On appointment grounds alone, the elected committees, and probably
any bona fide electoral administration, are unconstitutional.

Removal doctrine is more difficult, and its application to the farmer commit-
tees more complicated, but an administrative electoral scheme seems to falter
under these constitutional limits as well. In broad strokes, the Court allows
Congress to create constitutional offices and then insulate those offices from
direct presidential control, but the Court does not allow Congress to insulate
officers to such a degree that the President is “stripped” of power and unable to
“hold[] his subordinates accountable for their conduct.”*” The provisions that
govern the elected farmer committees reserve removal to the electorate only.
The President, Secretary of the USDA, and lower-level appointees such as the
Deputy Administrator for the Farm Service Agency have no ability to remove
committee members, despite USDA regulations purporting to establish a for-
cause removal process.>*® Without removal authority lodged in the presidential
chain of command, electoral committees are unconstitutional. Careful drafting
could avoid this removal problem by lodging some removal powers in political
supervisors.™

331. See U.S. ConsT. art. II, § 2, cl. 2; Freytag v. Comm’r, 501 U.S. 868, 881 (1991).

332. 138 S. Ct. 2044, 2052 (2018).

333. Id. at 2053 (quoting Freytag, 501 U.S. at 878).

334. See supra Section I1.B.

335. See U.S. ConsT. art. II, § 2, cL. 2.

336. Id.

337. Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 561 U.S. 477,496 (2010).

338. Galperin, supra note * (manuscript at 27-29) (arguing that the statute provides only for electoral
appointment, Congress’s silence on removal implies only electoral removal, and that the USDA
regulations are not authorized by the limited statutory grant of rulemaking authority).

339. Id.
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Presuming Congress could also solve the appointment problems, shifting re-
moval authority might steel a system of administrative elections against constitu-
tional failures, but it would weaken the electoral design in equal measure. Every
quantity of authority added to the central bureaucracy is subtracted from the local
electors. Allowing “Washington bureaucrats” to overrule local voters has merit,
but is orthogonal to the first arguments for elected administrators.

The lessons of electoral administration need not convince us that electoral
administration is untenable, but they should force us to confront problems that
are not evident in the superficial promises of electoral accountability.

CONCLUSION

The life of administrative democracy—if “democracy” is even an appropriate
moniker—is represented by just one experiment within the USDA about which
few seem aware. The USDA Farm Service Agency is home to over 7,700 elected
administrators who sit on over 2,200 county committees and administer aspects
of the vast and diverse federal farm programs. These administrators make regular
adjudicatory decisions that decide the legal rights and obligations of individual
farmers, and they set arca-wide policy that applies to all participating farmers
within their jurisdiction. They are elected, they are administrative, and they are
almost entirely unknown outside of the USDA even though they represent a re-
markable anomaly in the federal administrative structure.

The death of administrative democracy, of electoral administration, has not
yet arrived, but if and when it does, bureaucratic elections probably will not be
missed. Or rather, the USDA’s elected farmer committees probably will not be
missed. Champions of administrative democracy could point to a number of
justifications for the endeavor. The farmer committees were born, in part, out
of the ideal of Jeffersonian rural empowerment, which is not unique to farm
governance, but does not extend to all possible forms of administrative democ-
racy. More broadly, administrative democracy may fulfill goals of deliberative
democracy and civic republicanism, which are more vital at the local level.
Elections actively invite civic participation. But the zero-sum nature of
elections also dampens continued deliberation and ongoing participation.
Pluralism that turns governmental decisionmaking over to interest groups is
one feature of administrative democracy that could work, but in the case of
USDA committees there is no competition because the elected committees are
not pluralistic, but corporatist, empowering only a single industry to self-gov-
ern. The area in which the elected committees have most notably met early
expectations is their ability to entrench social, predominantly racist, hierar-
chies. The committees were created in part to help wealthy, mostly white, agri-
cultural landlords maintain control in industry and communities. Decades of
clected committees in which elections, information, and money were con-
trolled by local elites have proven that electoral administration, despite its
sense of egalitarian voting, can effectively demean and repress. Failure to meet
the high hopes of most of these philosophical motivations—and the bitter irony
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that the greatest success was in the most shameful goal—will blunt much grief
at the passing of electoral administration.

Though its life has not been much celebrated, upon its death, condolences for
the concept of administrative democracy may be more plentiful. The word “de-
mocracy”’ is powerful. It evokes accountability, equality, and control. Given the
frequent pleas for more accountability, equality, and control in the federal bu-
reaucracy, it is possible that some observers will still see elected burcaucrats as a
viable option. But accountability, equality, and control, if even possible, would
come at the expense of other constitutional promises, such as the promise of
Congressional and Presidential power over administrators and the promise of
non-majoritarian democratic engagement. Each of these unfulfilled promises
could conceivably exist in other attempts at electoral administration. Surely, the
story of the USDA’s elected farmer committees is an anecdote, not the story of
the administrative state more broadly. Though the lessons reach beyond farm pol-
icy, it is unclear how far exactly they do reach. But it is clear that we should take
the lessons seriously.

Elected farmer committees have not fulfilled their role as both representatives
and administrators. The committees cannot thrive as administrators because elec-
tions do not advantage experts, do not excite voters, and are most likely to favor
regulated industry. The committees cannot effectively represent their voters
because they are constrained by constitutional demands to obey the limits of their
congressional authorization and the direction of presidential oversight. If the
Supreme Court were ever to hear a challenge to the USDA'’s elected committees,
they would doubtless find flaws in the mode of appointment by voters not by the
President, a head of department, or courts of law. They would also surely find
flaws in a system that restricts executive removal authority and places that author-
ity instead in the hands of voters.

The allure of “democracy” may keep this USDA experiment on life support,
but the legality of the system will not survive. From a policy perspective, the loss
will not be so great. From a scholarly perspective, it is just a shame that the life of
administrative democracy has been so little remarked on.



