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specified by statute."168 And the statute here creating the electoral system says

nothing of removal. Without authority to appoint, in fact, with authority explicitly

granted to voters and not the Secretary, more justification is needed if one is to infer

authority to remove. The grant of rulemaking powers might be the additional

justification needed, except that the rulemaking delegation is not open-ended. The

rulemaking authority is limited only to: "selection," which is relevant only to those

members the Secretary may select, the state committee members and representatives

of socially disadvantaged farmers; "exercise of [] functions," which deals with

committee activities, but not their constitution; and "administration through such

committees of the programs described [earlier in the statute] ... ," which also deals

with committee activities and not committee make-up.169 The lack of inherent

authority to remove that is associated with the initial authority to appoint, as well as

the lack of authority to promulgate rules related to removal, strongly suggests that

Congress did not authorize USDA to include removal provisions in its regulations.

When Congress provides for administrative elections, it is fair to assume that it

has not implicitly granted removal authority to other administrators. If Congress

intends to grant removal authority to an actor other than the appointing authority-

in this case, to the agency rather than the voters-it must be explicit.?17 The very

nature of an electoral system is to turn authority over to voters. It would be an

arduous reading of the statute to find that Congress wanted to give voters

appointment authority and then, by vague implication, hollow that authority by

making it dependent on bureaucratic consent. In simpler terms, when voters are given

the power to elect, the power to remove also lies with the voters absent statutory

removal provisions.171

While the USDA has established a careful and limited system of only for-cause

removal, the face of the statute and the obvious proposition of an electoral scheme

show that only the end of a statutory term of office or the will of voters are valid

168 Jerry L. Mashaw & David Berke, Presidential Administration in a Regime of Separated Powers: An

Analysis ofRecentAmerican Experience, 35 YALE J. ON REG. 549, 552 (2018); see Myers v. United States,
272 U.S. 52, 119 (1926) (stating that the power of removal is incident to the power of appointment); see
also Wiener v. United States, 357 U.S. 349, 355-56 (1958) (holding that the Constitution does not grant
inherent removal authority in the President and no such authority is implied from congressional silence.
On the contrary, silence, in a larger statutory scheme that reflects insulation from the President, implies
limited rather than expansive removal authority.).

169 16 U.S.C. § 590h(b)(5)(E) (2018).

17" See Mashaw & Berke, supra note 168, at 552.

171 See id.
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forms of removal from an elected farmer committee. The only argument against this

reading is the canon of constitutional avoidance. As the next section demonstrates,
both the electoral mode of appointment and removal restrictions may not be

constitutionally viable forms under the emerging Presidentialist administrative law

doctrine. That is as much an indictment of the Presidentialist theory as it is of the

elected committees.

III. THE CONSTITUTIONAL CHALLENGE TO ELECTORAL

DEMOCRACY

The United States Supreme Court's approach to administrative law over the

past decade has turned sharply to a doctrine demanding presidential control.172 The

requirement of unified presidential control presents a constitutional threat to electoral

administration, especially as manifest in elected farmer committees. Recent cases

from the Court, principally Seila Law LLC v. Consumer Financial Protection

Bureau,173 Free Enterprise Fund v. Public Company Accounting Oversight Board,17 '

and, to a lesser extent, Lucia v. Securities and Exchange Commission,175 reveal a

doctrine of presidential power as against partial bureaucratic independence.

Presidentialist theory and doctrine are both placed in an awkward situation, however,
when we recognize that the dichotomy may not always be President versus

bureaucrats, or even President versus Congress, but sometimes President versus

voters, as is the case with electoral administration.

This section describes how the modern Presidentialist doctrine has picked a

clear winner, the President, all the while thinking that it was picking the President

over dubious, isolated bureaucrats rather than local, elected administrators. The next

section points out the consequence of that outcome: Presidentialist doctrine grows

out of a promise of accountability, but the doctrine rejects the accountability that

arguably comes with electoral administration.176 The rejection of electoral

172 Mashaw & Berke, supra note 168, at 614; Gillian E. Metzger, Foreword: 1930s Redux: The

Administrative State Under Siege, 131 HARV. L. REV. 1, 37-38 (2017).

173 Seila Law LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183, 2197 (2020) ("The entire 'executive
Power' belongs to the President alone.")

1 Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 561 U.S. 477 (2010).

175 Lucia v. SEC, 138 S. Ct. 2044 (2018).

176 I use the term "Presidentialist" here to recognize a theory and doctrine of robust presidential authority
even in the face of congressional attempts to limit presidential control or to spread authority throughout
the executive branch. The phrase Unitary Executive would also be apt. I acknowledge that there are
nuances between Presidentialist and Unitary Executive theories. Compare, e.g., Kagan, supra note 10, at
2326 (promoting the idea of presidential control but distancing herself from Unitary Executive theory),
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administration is almost certainly the correct outcome, given the practical and

constitutional failures the farmer committees demonstrate. But the rejection of

electoral administration that is necessarily part of a Presidentialist doctrine does not

recommend unified presidential power as the alternative. Instead, as the final section

of this Article will explain, the rejection of electoral administration demonstrates the

error of one-dimensional thinking about democratic legitimacy. It demonstrates the

error of promising that democratic legitimacy is merely majoritarian vote counting,
whether that vote counting is for federal administrators or the President.

This section will first describe Presidentialist theory. It will next briefly

highlight how the theory has emerged in recent Supreme Court doctrine related

particularly to presidential removal authority. This section concludes by applying

appointment and removal rules to the elected farmer committees, explaining that

under the current doctrine the Court must reject electoral administration.

A. Presidentialist Theory

The theory of Presidentialism finds its roots in both the Constitution and

normative political arguments."?' The essence of the constitutional argument is

textual and structural. The textual argument posits that the Vesting Clause of Article

II-"[t]he executive Power shall be vested in a President of the United States of

America" ?
8-is an exclusive grant of executive power to a single President.179

Where Congress diffuses the power to administer laws throughout the executive

branch and limits presidential control thereof, Congress has violated the Vesting

Clause, shifting execution of laws to a unit other than the President.180 There may be

a variety of agencies, cabinet departments, presidential advisors, and others within

the Executive Branch, but the Constitution "eliminates conflicts in law enforcement

and regulatory policy by ensuring that all of the cabinet departments and agencies

with Calabresi, supra note 9 (describing and supporting Unitary Executive theory and not relying on the
term "presidentialism"). But those nuances are not essential and not relevant to the argument that doctrine
arising from the theories would reject electoral administration.

177 Kagan, supra note 10, at 2325-26 (supportingboththe textualist and political claims); Calabresi, supra
note 9, at 59 (supporting the political claim); Steven G. Calabresi & Saikrishna B. Prakash, The
President's Power to Execute the Laws, 104 YALE L.J. 541, 570-71 (1994) (supporting the textualist
claim).

178 U.S. CONST. art. II, § 1, cl. 1.

179 Seila Law LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183, 2197 (2020); CALABRESI & YOO,
supra note 8, at 3.

"' E.g., Seila Law, 140 S. Ct. at 2205; CALABRESI & YoO, supra note 8, at 3.
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that make up the federal government will execute the law in a consistent manner and

in accordance with the president's wishes."181 This argument further looks to the

Take Care Clause and reasons that the clause demands the President "shall take Care

that the Laws be faithfully executed,"8 2 and without direct control over

administrators, the President cannot "take care."18 3

The textual argument is paired with a structural argument, with precisely the

same consequences. The structural argument points not only to the Vesting Clause

of Article II, but to the vesting clauses of each of the first three articles of the

Constitution, manifesting the separation of powers between the legislative,
executive, and judicial branches.184 Having defined which powers belong to which

unit of the federal government, the argument goes, Congress cannot then create

administrative units that are not wholly devoted to the President, insulated from the

President, or, worse, subject to congressional or judicial control.185 As professors

Steven Calabresi and Sai Prakash, leading proponents of the unitary executive

theory, argue, this "exclusive trinity of powers" is the only permissible constitutional

structure, and an administrative body not under the exclusive control of the President

is an impermissible "fourth" branch of the government.186

Accepting that the Constitution's text unambiguously and exclusively puts the

President in charge of the execution of federal law, it follows that Congress cannot

limit or fracture the President's unified authority by allowing a subordinate

administrator to make decisions that the president herself is not allowed to make, or

by restricting her ability to control administrators, including removing them from

office. 187

This textualist approach to unitary presidential control is reasonable, but it is

also controversial.188 Professors Larry Lessig and Cass Sunstein, for instance, have

181 CALABRESI & YOO, supra note 8, at 3.

182 U.S. CONST. art. II, § 3, cl. 5.

183 Seila Law, 140 S. Ct. at 2198; Calabresi & Prakash, supra note 177, at 582-84.

184 Calabresi & Prakash, supra note 177, at 663.

185 Id. at 559-60.

186 Id. at 560.

187 Calabresi & Prakash, supra note 177, at 599; Seila Law, 140 S. Ct. at 2192.

188 See, e.g., Lawrence Lessig & Cass R. Sunstein, The President and the Administration, 94 COLuM. L.

REV. 1(1994) (arguing that the text of the Constitution is much more ambiguous as to presidential control
of administration than others have proposed); Calabresi & Prakash, supra note 177 (responding directly
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written: "the view that the framers constitutionalized anything like the [unitary

Presidentialist] vision is just plain myth." 189 Lessig and Sunstein remind that the

theory of pure presidential power seems to make other constitutional text

"unnecessary scribbles."190 For instance, what is the purpose of a clause allowing the

President to demand reports from the heads of departments if those departments are

not distinctive units, but instead part of the unitary President?91 They also point out

that when we read the vesting clauses, we read them with modern conceptions of the

presidency and do not appreciate that they meant something quite different at the

time the Constitution was ratified.192 To oversimplify, Lessig and Sunstein

demonstrate that "executive power" today seems to mean power to lead and

administer, but to the framers "executive" meant the political authority of a head-of-

state to lead, rather than the administrative authority to manage.193 A modern

example of this distinction might be found in the line of presidential succession. The

Secretary of State is the first non-elected official in that chain.194 Elevating a

representative of state to fill the presidency is arguably a demonstration that the

office was, and still could be, seen primarily as one of political leadership, a

figurehead of state. If the framers indeed meant that the "executive power" was the

power of a political leader and not necessarily the power of a managerial

administrator, then a more diverse administrative structure, in which Congress is

more creative about how it delegates authority, is constitutionally welcome.

While the constitutional argument is controversial, the political argument is not.

The political argument asserts that federal bureaucrats are unelected and therefore

to Lessig and Sunstein and attempting to lay out the textualist argument in greater detail); see also Robert
V. Percival, Presidential Management of the Administrative State: The Not-So-Unitary Executive, 51
DUKE L.J. 963, 1011 (2001) ("By this view, the president may advise agency heads concerning his views
on particular rules, but the president has no authority to dictate regulatory decisions entrusted to
them .... ").

189 Lessig & Sunstein, supra note 188, at 2.

190 Id. at 13.

191 Id. at 38.

192 Id. at 12-13.

193 Id. at 39-40. JulianMortenson takes a different approach to this argument in a new article that explores
the understanding of "executive power" in the early republic, and he also concludes that the early
understanding was not one of pure presidential administration, but of presidential execution under the
direction of Congress. See Julian Davis Mortenson, Article II Vests the Executive Power, Not the Royal

Prerogative, 119 COLUM. L. REV. 1169 (2019).

194 3 U.S.C. § 19(d)(1) (2018).
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unaccountable. Everybody agrees that bureaucrats are unelected and, therefore,
without more, lack political legitimacy.195 By tying these unelected bureaucrats

directly to presidential control, however, the President's democratic authority can

legitimize them. Even Sunstein, for instance, a critic of the Presidentialist argument,
has written that "the modern administrative agency has attenuated the links between

citizens and governmental processes."196 Interestingly, the same critique about the

electoral disconnect has been levied at courts, questioning the legitimacy of judicial

195 The agreement that agencies are not directly democratically accountable is far reaching and comes
from both defenders and critics of the administrative state. E.g., Sunstein, supra note 13, at 453, 505
(asserting that accountability is a problem in the administrative state and an argument for the unitary
executive); CALABRESI & YOO, supra note 8, at 3 (noting that a policy argument for the unitary executive
is to create accountability); Bressman, supra note 11, at 462, 478 (recounting the argument that important
policy decisions should be made only by elected officials and lamenting the almost uniform focus on
majority rule); Jody Freeman, The Private Role in Public Governance, 75 N.Y.U. L. REV. 543, 549 (2000)
("The inquiry into accountability in administrative law currently focuses inordinately on formal
accountability to the three branches of government."); Kagan, supra note 10, at 2354; Maggie McKinley,
Petitioning and the Making of the Administrative State, 127 YALE L.J. 1538, 1619 (2018) (identifying the
presumption underlying many critiques of the administrative state that voting is the only form of
legitimacy and representation); Stewart, supra note 14, at 1801-02 (lamenting the lack of legitimacy in
exercising power without electoral accountability and thinking through the possibility of elected
administrators); MASHAW, supra note 12, at 5 (stating that electoral legitimacy in the administrative state
is indirect, coming from presidential appointment, Senate confirmation, and congressional delegations of
authority); Jerry L. Mashaw, Prodelegation: Why Administrators Should Make Political Decisions, 1 J.L.

ECON. & ORG. 81, 95-96 (1985) (arguing that the President's direct electoral position helps legitimize
broad administrative discretion); Metzger, supra note 172, at 36 (noting that one of the key attacks on the
administrative state is the argument that administration is undemocratic); Clark, supra note 102, at 483
("[H]ow [could] the broad powers delegated to the administrative branch... be exercised in a manner
most consistent with our democratic traditions."); David B. Spence & Frank Cross, A Public Choice Case
for the Administrative State, 89 GEO. L.J. 97, 140 (2000) (suggesting that administrative agencies are
better than courts at making policy choices because although agencies, like courts, "lack democratic
accountability," at least the President and Congress can check agencies); BLAKE EMERSON, THE PUBLIC'S
LAW: ORIGINS AND ARCHITECTURE OF PROGRESSIVE DEMOCRACY 150 (2019) ("why, and under what

conditions, [is it] appropriate for unelected officials and administrative organizations to exercise political
authority."); Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 561 U.S. 477, 497-98 (2010) ("The
people do not vote for the 'Officers of the United States."') (quoting U.S. CONST. art. II, § 2, cl. 2);
Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 865-86 (1984) (explaining that
agencies have more claim to policy decisions than courts because agencies are politically accountable
through congressional delegations and the electoral authority of the presidential administration); INS v.
Chadha, 462 U.S. 919, 968 (1983) (White, J., dissenting) (leaving broad policy choices to administrators
risks "unaccountable policymaking by those not elected to fill that role"); Morrison v. Olson, 487 U.S.
654, 728-29 (1988) (Scalia, J., dissenting) ("The prosecutors who exercise this awesome discretion are
selected and can be removed by a President, whom the people have trusted enough to elect. Moreover, [if
there is misbehavior] the President pays the cost in political damage to his administration.") The list
certainly goes on.

196 Sunstein, supra note 13, at 453, 505.
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review from unelected judges.197 Scholars have long answered that critique by

turning to the democracy-enhancing nature of appointment and moderate political

insulation.198

The concern with democratic legitimacy in the administrative state goes back

in time and spreads beyond the bounds of the modern debate over presidential

control. Dale Clark, a USDA administrator who in 1939 wrote about the elected

farmer committees, was himself thinking in these terms. When implementing

significant delegations of authority, he wrote, we must consider "how the broad

powers delegated to the administrative branch could be exercised in a manner most

consistent with our American democratic traditions."199 Nearly 50 years later,
Professor Stewart asked the same question as he sought to understand the major

trends in administrative law, opening The Reformation ofAdministrative Law with

an epigraph lamenting that administrative policymaking is not "reconciled with the

processes of democratic consultation, scrutiny and control."200

Obviously, the strongest advocates of stout Presidentialism have made the

democratic argument. Calabresi and Yoo wrote that lodging all power in the

President "promotes accountability,"201 while Professor Calabresi explains that "the

President is unique in our constitutional system as being the only official who is

accountable to a national voting electorate and no one else. As we have seen, this

constitutes the President's unique claim to legitimacy. ... "202 Both ideologically and

temporally, the legal academy has consistently found that democratic legitimacy is

either lacking in a bureaucracy or unique in a President.

Federal courts agree. The late Judge Patricia Wald, one of the leading voices

on administrative law in the federal judiciary, worried in Sierra Club v. Costle, about

"unelected administrators."203 Judge Wald was considered a liberal jurist, but her

197 ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH (1962).

198 E.g., CHRISTOPHER L. EISGRUBER, CONSTITUTIONAL SELF-GOVERNMENT 65 (2001).

199 Clark, supra note 102, at 483.

200 Stewart, supra note 14, at 1669 (citing Aneurin Bevan, in THE SELECT COMMITTEE ON DELEGATED

LEGISLATION, MINUTES OF EVIDENCE, 1953, at 144, quoted in C.K. ALLEN, LAW AND ORDERS 164-65

(3d ed. 1965)).

201 CALABRESI & YOO, supra note 8, at 3.

202 Calabresi, supra note 9, at 59.

203 Sierra Club v. Costle, 657 F.2d 298, 400-01 (D.C. Cir. 1981).
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former colleague, the quite conservative Justice Scalia, writing for a Supreme Court
majority, also looked askance at "unelected federal bureaucrats."204

Likely the strongest judicial critique of the democratic legitimacy of unelected

administrators is from Free Enterprise Fund, in which Chief Justice Roberts's
majority opinion opens with the argument that if administrators are exercising power
in the people's name, they must be responsible to the President, who is the people's

representative.20 "The diffusion of power carries with it a diffusion of

accountability," wrote the Court, and continued "[t]he people do not vote for the
'Officers of the United States."'206 Since the administration is unelected, Roberts

explained, there must be an electoral connection to make administration legitimate
and accountable. That connection is to the President: "No one doubts Congress's

power to create a vast and varied federal bureaucracy. But where, in all this, is the

role for oversight by an elected President? The Constitution requires that a President

chosen by the entire Nation oversee the execution of laws." 207 Only when the

President has control over bureaucrats is democratic legitimacy present, Roberts
reasoned. The philosophical demand for democratic legitimacy, therefore, links
presidential control to administrative action. Without that link, the administrative

state "may slip from the Executive's control, and thus from that of the people." 208

The Chief's and the Court's language about the legitimacy of administrators was not

as grand, but the implication was just as plain in Seila Law, where the Justice Thomas
reiterated that "[t]he people do not vote for the 'Officers of the United States"209 and

the Court held that as a general rule, at-will removal is constitutionally necessary to
protect presidential power.2 10

The widespread agreement among scholars and jurists on the need for electoral

legitimacy makes the doctrinal aspects of Free Enterprise Fund, Seila Law, and

204 City of Arlington v. FCC, 569 U.S. 290, 305 (2013).

205 Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 561 U.S. 477, 483 (2010). It is worth noting
that the rhetoric of Presidentialism in this case rings louder than the actual impacts on presidential power
since the decision gives the SEC more power than it gives the president.

206 Id. at 497-98 (quoting U.S. CONST. art. IX, § 2, cl. 2).

207 Id. at 499.

208 Id.

209 Seila Law LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183, 2212 (2020) (Thomas, J., concurring)
(citing Free Enter. Fund, 561 U.S. at 497-98).

210 Id. at 2198 ("Free Enterprise Fund left in place two exceptions to the President's unrestricted removal
power.").
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similar cases, seem almost foregone. The next part will sketch that doctrine and how

it applies to elected bureaucrats.

B. Presidentialist Doctrines and the Rejection of Electoral
Administration

Presidentialist thinking is changing, or could change, many aspects of

administrative law, including congressional delegation to officers other than the

President,211 the standard expectations of judicial scrutiny, transparency, regulatory

authority, and more.212 Arguably, however, the ideas have made the most significant

inroads in the doctrine surrounding appointment and removal of administrative

officers. These are also the areas of most interest in a discussion of electoral

administration given that elections are, at least, just tools for appointment and

removal. This part will demonstrate why, under today's Supreme Court doctrine, the

elected committees are unconstitutional.

1. Appointment

The elected farmer committees have all the markings of officers of the United

States, which means that the electoral mode of selection violates the Appointments

Clause. This conclusion follows the Supreme Court's recent articulation of

Appointments Clause doctrine in Lucia v. Securities and Exchange Commission,213

as well as earlier cases.214 Lucia reiterates that the Appointments Clause provides

three constitutional options for the appointment of "Officers of the United States,"

211 In the case of elected county committees, the congressional delegation of authority is not only to
officers other than the President, it is arguably a delegation of public power to private industry. This raises
the issue of private non-delegation. E.g., Carter v. Carter Coal Co., 298 U.S. 238, 311 (1936); Dep't. of
Transp. v. Ass'n of Am. R.R.s, 575 U.S. 43, 45-46 (2015). That constitutional issue-however interesting,
important, and possibly fatal to the committees-is outside the scope of this Article for two reasons. First,
the doctrine is less clear than appointment and removal and the Court would likely find flaws with the
electoral structures under the latter doctrines more readily than private nondelegation. Second,
appointment and removal are more closely aligned with presidential power and majoritarian thought than
private nondelegation, so they provide a better framework for thinking through electoral administration.
Of course, private non-delegation invites careful consideration of how power is wielded and transferred,
of modes of participation in government, and of due process. The question, therefore, is not irrelevant, but
better left to another day.

212 Seila Law, 140 S. Ct. 2183; Fin. Oversight & Mgmt. Bd. for P.R. v. Aurelius Inv., LLC, 140 S. Ct.
1649 (2020).

213 Lucia v. SEC, 138 S. Ct. 2044, 2051 (2018).

214 United States v. Germaine, 99 U.S. 508 (1878); Buckley v. Valeo, 424 U.S. 1, 126 (1976); Freytag v.
Comm'r, 501 U.S. 868, 881 (1991).
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and an election is not among those options.2" The central question in Lucia was,
therefore, how to determine which government actors are indeed "officers" subject

to constitutional appointment.216 Lucia offers a two-part test for making that

determination.217 The first prong asks whether the government position in question
is congressionally created and permanent.218 The second prong asks whether that

position exercises significant authority.2 19

With respect to the first part of the test, regarding permanence and

congressional authorization, there is no doubt that the farmer committees are both

established by Congress and permanent. In their current incarnation, the farmer

committees are a creature of statute, as the law provides for "Establishment and

elections for county, area, or local committees."220 The farmer committees, locally

oriented as they are, distinctly carry out federal law. Regarding permanence, the

farmer committees are unquestionably continuing as opposed to ad hoc agencies.

The committees are empowered by statute, not by administrative design or temporary

necessity. While the statute provides mechanisms for the consolidation of specific

farmer committees, there is no built-in sunset provision for any given committee or

the larger committee system.22 1

As expected, the more difficult issue is the second prong of Lucia's officer test,
which asks whether the farmer committees wield significant authority. Similar to the

special tax judges under consideration in Freytag v. Commissioner,222 the farmer

committees are parts of a larger regulatory scheme in which they often do not issue

215 Lucia, 138 S. Ct. at 2050.

216 Id. at 2049. Given electoral appointment, there is no reason to struggle with the question of whether
the committees are principal or inferior officers. In either case, the Constitution does not allow electoral
appointment. U.S. CONST. art. II, § 2, cl. 2.

217 Lucia, 138 S. Ct. at 2052.

218 Id. A 2019 decision from the First Circuit sees this, probably correctly, as two questions and therefore
turns the Lucia test into three prongs rather than two, asking whether "(1) the appointee occupies a
'continuing' position established by federal law; (2) the appointee exercises significant authority; and
(3) the significant authority is exercises pursuant to the laws of the United States." Aurelius Inv., LLC v.
Puerto Rico, 915 F.3d 838, 842 (1st Cir. 2019), rev'd on other grounds, 140 S. Ct. 1649 (2020).

219 Lucia, 135 S. Ct. at 2052.

220 16 U.S.C. § 590h(b)(5)(B) (2018).

221 Id. § 590h(b)(5) (establishing the farmer committee system but not providing for automatic or
inevitable termination).

222 Freytagv. Comm'r, 501 U.S. 868, 881 (1991).
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final decisions because their actions are subject to higher-level review by the Farm

Service Agency Administrator, the state committees, and the USDA's National

Appeals Division.2 23 But Freytag held that finality does not decide the question of

officialdom, rather scope-of-authority does.224 And the scope of the farmer

committees' authority goes well beyond the adjudicatory oversight of the special tax

judges. Farmer committees do oversee adjudicatory proceedings when they make

individualized decisions about, for instance, farm program eligibility, but they also

make legislative-type judgments on county-wide policies such as final planting dates

for covered crops and the availability of federal programs.225 There is wide discretion

in many committee judgments, such as the judgment to grant exemptions from

conservation programs if compliance with such programs would cause a "hardship"

to the participating farmer.226 There is also wide discretion in the procedures that the

committees use in exercising their authority. Lucia points to the wide discretion

Congress gave to the Security and Exchange Committee's Administrative Law

Judges in that case,227 but Congress has not provided any boundaries to guide farmer

committees in their decisionmaking. As the Farm Service Agency itself declares, the

elected committees "use their judgment" to administer federal farm programs.228 In

addition to all the power the committees exercise directly, they also hire the Farm

Service Agency executive director for their county.229 The person in that position is

a full-time USDA employee and holds significant authority to administer farm

programs, including "staffing the county office; receiving, disposing of, and

accounting for county office property and money; advising the county committee on

election procedures; and assisting the county committee."230 In addition to the power

to hire and fire, which goes far beyond the power of any Administrative Law Judge

or special tax judge, all of the executive director's powers can be imputed to the

223 7 C.F.R. § 7.1(a), (c) (2020); id. § 11.5(a).

224 Freytag, 501 U.S. at 881.

225 See supra Section I C.

226 STUBBS, CONG. RESEARCH SERV., supra note 117, at 2.

" 7 Lucia v. SEC, 138 S. Ct. 2044, 2053 (2018).

228 U.S. DEP'T OF AGRIC., FARM SERV. AGENCY, COUNTY COMMITTEE ELECTIONS FACT SHEET-2018

(2018), https://www.fsa.usda.gov/Assets/USDA-FSA-Public/usdafiles/FactSheets/2018/COC_fact_
sheet may-2018.pdf.

229 7 C.F.R. § 1230.607 (2020).

231 CANADA, CONG. RESEARCH SERV., supra note 120, at 5.
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committees themselves because the county executive director is an agent of a

committee.

Though no decision of a committee is final, and though the USDA leadership

ultimately retains all statutory authority, the breadth of adjudicatory and legislative

discretionary powers that originate with the committees places them in even a narrow

conception of "officers of the United States." Their authority is more diverse than

that of the special tax judges or the SEC's Administrative Law Judges, and the Court

has been clear, on repeated occasions, that finality and intervening authority

elsewhere in an agency do not categorically remove an administrator from the

"officer" category.231

Because the committees' authority goes well beyond the authority of other

administrators that the Supreme Court has already ruled are "officers," it is clear that

the elected farmer committees are also subject to constitutional appointment

standards. However, in June 2020 the Supreme Court issued an opinion in Financial

Oversight and Management Board for Puerto Rico v. Aurelius Investment, LLC,232

which, read too quickly, provides a shadow of support for the constitutionality of

electoral appointment. This case stems from the creation of the Financial Oversight

and Management Board of Puerto Rico, which is made up of officials appointed by

the president without Senate confirmation.233 The challengers asserted that members

of the Board were indeed principal "Officers of the United States" and, therefore,
their appointment required Senate approval.234 The Court held that appointment

without Senate consent does not violate the Appointments Clause.235 In its opinion,
the Court writes that the application of the Appointments Clause "turns on whether

the Board members have primarily local powers and duties."2 36 Out of context, this

quote suggests that restrictions of the Appointments Clause may not apply to the

elected farmer committees because they apply federal law only within their very

local jurisdictions. If the Appointments Clause does not apply, then elections would

be an acceptable mode of appointment. However, upon closer reading, the Court's

reasoning here does not apply to the local farmer committees because the "local"

231 Lucia, 138 S. Ct. at 2052.

232 Fin. Oversight & Mgmt. Bd. for P.R. v. Aurelius Inv., LLC, 140 S. Ct. 1649 (2020).

233 Id. at 1654.

231 Id. at 1657-58.

235 Id. at 1665.

236 Id. at 1658.
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designation to which the Court refers is not any local administration but specifically

to local administrators established under "two provisions of the Constitution [that]

empower Congress to create local offices for the District of Columbia and for Puerto

Rico and the Territories."237 In other words, local administrators empowered under

the Territories Clause have a unique place because they are not, strictly speaking,
"Officers of the United States."238 Without question, this territorial exemption does

not apply to the USDA farmer committees.

Because the elected farmer committees are permanent and authoritative

administrators, and officers of the United States, for the purposes of the

Appointments Clause, they can only be appointed according to the terms of that

Clause. Of course, the Clause distinguishes between "officers" and "inferior

officers," but in either case, the Constitution does not recognize electoral

appointment.239

Normatively underlying all of this thinking is the persistent worry that federal

administration is not democratically accountable. This is especially true in the

thinking of Justices Thomas and Gorsuch, who argue that even more federal

government employees should be subject to constitutional appointment.240 But the

farmer committees are unconstitutionally populated because of their majoritarian

accountability. This surprise is even more acute with respect to the Court's current

thinking on removing officers from their administrative posts.

2. Removal

Locating the power to remove administrative officers and determining the

boundaries of that power is orders of magnitude more difficult than understanding

the Appointments Clause because the Appointments Clause is explicit about

appointments and silent on removal. As a result, the contours of removal doctrine

are traced from the implications of the Appointment Clause, the Take Care Clause,
and, as with appointments, notions of the President's democratic legitimacy in

comparison to the bureaucracy's alleged democratic deficit.241 Even more than

237 Id. at 1654 (citing U.S. CONST. art. I, § 8, cl. 17; U.S. CONST. art. IV, § 3, cl. 2.)

238 Id. at 1658.

239 U.S. CONST. art. II, § 2, cl. 2.

240 Lucia v. SEC, 138 S. Ct. 2044, 2056 (2018) (Thomas, J., concurring).

241 Seila Law LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183, 2203 (2020); Free Enter. Fund v. Pub.
Co. Accounting Oversight Bd., 561 U.S. 477, 484, 497 (2010).
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appointments, removal is infused with breathless agonizing over the legitimacy of

the bureaucracy and lavish admiration of the President's special democratic

accountability.242

The Court's leading modern cases on removal are 2020's Seila Law v.

Consumer Financial Protection Bureau241 and 2010's Free Enterprise Fund v.

Public CompanyAccounting Oversight Board.24 4 Although both articulate important

doctrine and offer important insight into Presidentialism, Free Enterprise Fund

proves more relevant to the case of elected administrators because it deals with multi-

member agencies and distributed removal authority while Seila Law is largely

focused on single-headed agencies.245 Both cases, however, are also relevant here

because of their explicit and repeated focus on Presidentialism. The Court roots both

holdings in the idea that too much limitation of presidential authority is

unconstitutional because of the President's democratic legitimacy. For instance, the

Free Enterprise Fund Court wondered how an administrative agency could exercise

power "in the people's name" when that agency is not meaningfully controlled by

the President, who is the manifestation of the people's will. 24 6 The special connection

between the President and the people was no mere implication. "The Constitution

that makes the President accountable to the people for executing the laws also gives

him the power to do so," wrote the Court.2 47 "[P]eople do not vote for

[administrators],"248 unlike the President, who is "chosen by the entire Nation."249

Thus, when unelected administrators are not properly accountable to the President,
the administrative state "may slip from the Executive's control, and thus from that

of the people."20

Removal has some nuances, but we can synthesize it without political theory.

After Seila Law, the general rule for removal seems to be that Congress may not limit

242 E.g., Free Enter. Fund, 591 U.S. at 499; Neomi Rao, Removal: Necessary and Sufficient for

Presidential Control, 65 ALA. L. REV. 1205, 1257 (2014).

243 Seila Law, 140 S. Ct. 2183.

244 Free Enter. Fund, 561 U.S. 477.

245 
Id. at 484; Seila Law, 140 S. Ct. at 2192.

246 Free Enter. Fund, 561 U.S. at 497.

247 
Id. at 513.

248 Id. at 497-98.

249 Id. at 499.

250 Id.
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the President's authority to remove officers except in certain limited cases.25

Specifically, from older precedent, Congress may not insert itself into the removal

process.2 2 Congress may not limit removal of the President's closest advisors or

those who play an inherently executive role-those whose power comes from the

President rather than from Congress.25 3 Congress may not tie the President's hands

to the point of ineffectiveness,254 or limit at-will removal of single-headed agency

directors.2" While Congress may prohibit the President from firing some officers as

described below, somebody in the administration must have the authority to remove

that officer, even if only for-cause, and whoever that somebody is, the President must

have authority to remove her.256

What Congress may do is limit a President's authority to remove certain

officers for purely political reasons, using for-cause provisions, so long as the

protected officer is; (1) filling a congressionally-created inferior office that is not

part of the President's core executive functions;257 or (2) the protected officers are

principle officers who serve on an independent, multi-member commission with

partisan balance and the commission has only quasi-legislative and quasi-judicial,
but not executive functions.258

The elected county committees do not fit into this framework. They pose a

conundrum because they are entirely novel. They do not even use the standard tools

of administrative staffing. What we can confidently say about the farmer committees

is that they are multi-member and the statute provides for three-year terms of office

based on election, without provisions for removal.259 The regulations then provide a

strict for-cause removal protection, and the Deputy Administrator for the Farm

Service Agency may exercise that right of removal when a cause is found.260 The

251 Seila Law LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183, 2206 (2020).

252 Myers v. United States, 272 U.S. 52, 164 (1926).

253 Id.

25' Free Enter. Fund, 561 U.S. at 514.

255 Seila Law, 140 S. Ct. at 2191-92.

256 Free Enter. Fund, 561 U.S. at 496.

257 Seila Law, 140 S. Ct. at 2199-2200 (citing Morrison v. Olson, 487 U.S. 654, 662-63, 696-97 (1988)).

258 Seila Law, 140 S. Ct. at 2198-99.

259 16 U.S.C. § 590h(b)(5)(B)(iv) (2018).

260 7 C.F.R. § 7.28 (2020).
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Deputy Administrator is not a tenure-protected position, and the Secretary of the

USDA is a cabinet appointment, likewise removable at-will.261 Thus, by the terms of

the regulations, there is only a single for-cause limit. By these terms, to remove a

committee member for cause, the President must ask the Deputy Administrator to

act. Were the Deputy Administrator to refuse, the President could fire the deputy.

But elections provide a wrinkle in this structure.

As noted in Section IIB, because the statute calls for an electoral appointment

with term limits and is silent on removal, the appropriate reading of the statute is that

it does not provide removal authority to anybody in the Administration. The statute's

delegation of rulemaking authority is explicitly cabined and does not include

authority to make rules addressing removal. Thus, the regulatory for-cause provision

is not valid, and a reversion to the statutory terms leaves removal only in the hands

of voters.262 With removal limited to electors, there is no removal power in the

presidency, and as such, the electoral structure goes beyond the permissible

boundaries identified in any of the Court's removal decisions. As with the

appointment process, the removal provisions do not pass constitutional muster.

The Court's thinking on removal, and to a lesser extent appointment, has given

the President's purported electoral legitimacy almost unconditional weight and

therefore forecloses the possibility of relying on an alternative form of electoral

accountability to validate administrative authority-direct accountability to voters.

Because of the Court's focus on the President, the elected farmer committees would

not stand under judicial scrutiny. Whether this doctrine is the best reading of the

Constitution, or whether its application to the farmer committees is correct, the

analysis shows the importance of the President's majoritarian claim to both Court

and Presidentialist thinking. Presidentialist doctrine promises more majoritarian

accountability but turns its nose up at a majoritarian experiment untethered from the

President. To an extent, that is the way it should be, as the next two sections explain.

261 See 7 U.S.C. § 1-9097 (2018); 7 C.F.R. § 1-4290.3099 (2020) (establishing and regulating USDA
programs and administration without any stated limits on removal of Deputy Administrator, Farm Service
Agency).

262 The canon of constitutional avoidance might suggest that, in order to avoid a statutory construction
that would invalidate the electoral structure of the farmer committees, the Court would read Congress'
silence as enabling the for-cause removal rule. But the clarity of Congress on USDA's limited rulemaking
authority and the exceedingly clear establishment of an electoral rather than traditional appointment-
removal structure, would make any such construction a stretch that might tear the statute rather than bend
it into a constitutionally valid form.

ISSN 0041-9915 (print) 1942-8405 (online) * DOI 10.5195/lawreview.2020.774
hty://law review.law.Din.edu



UNIVERSITY OF PITTSBURGH LAW REVIEW

PAGE 1 44 1 VOL. 82 1 2020

IV. THE PRESIDENTIALIST OBJECTION TO TOO MUCH
DEMOCRACY

This section argues that on one count Presidentialism, particularly as manifest

in appointment and removal doctrines, is right; electoral administration is not a valid

constitutional design.263 But that is a small victory because the larger problem of "too

much democracy" proves a failure of presidential theory. Presidentialist doctrine is

right that electoral administration is not a good constitutional model, but electoral

administration is not a good model because-like Presidentialist theory-electoral

administration puts too much emphasis on a one-dimensional oversimplification of

democracy. In fact, the problem is not that electoral administration is "too much"

democracy, but that Presidentialism and electoral administration both credit

democracy with too little nuance. This conclusion does not rely on the outcome of

appointment and removal doctrines as applied to electoral administration, but that

application does lay bare the oddity of such heavy reliance on majoritarianism in

administration.

This section demonstrates that despite Presidentialist attempts to prove the one-

dimensional theory with textual, structural, and theoretical arguments, those

arguments are not strong enough to sufficiently distinguish presidential

majoritarianism from majoritarian electoral administration. These models, similarly

justified, should similarly fall.

Debates about the legitimacy of the administrative state gravitate to questions

of democratic accountability. The concern is that "unelected bureaucrats" are not

accountable to the people. As James Landis said of the larger debate around the

administrative process, the "literature abounds with fulmination."264 But there are a

variety of solutions to the so-called democratic deficit. Some find legitimacy in

bureaucratic insulation that allows administrators to exercise technical expertise, or

"specialization."265 Others locate legitimacy in administrative reasoning and

263 I take no position on whether appointment and removal doctrines are correct as they stand, only that as
they stand, with their Presidentialist underpinnings, they clearly invalidate electoral administration.

264 JAMES M. LANDIS, THE ADMINISTRATIVE PROCESS 22-23 (1938).

265 Id. at 4; Humphrey's Ex'rv. United States, 295 U.S. 602, 624 (1935) ("[I]ts members are called upon
to exercise the trained judgement of a body of experts 'appointed by law and informed by experience."');
Free Enter. Fundv. Pub. Co. Accounting Oversight Bd., 561 U.S. 477, 531 (2010) (Breyer, J., dissenting)
("And this Court has recognized the constitutional legitimacy of a justification that rests agency
independence upon the need for technical expertise. . .. Here, the justification for insulating the 'technical
experts' on the Board from fear of losing their jobs due to political influence is particularly strong."); Seila
Law LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183, 2236 (2020) (Kagan, J., concurring in part).
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deliberative participation.266  Sub-constitutional separation-of-powers within

agencies is another justification.267 But the solution that has made the most headway

in the halls of political power,268 and, most importantly, in the Supreme Court, is to

carefully subordinate administrators to the President, who can claim a particular

majoritarian mandate.269 This is the Presidentialist model.

The Presidentialist doctrine, premised as it is on bringing more majoritarian

power to administration, has focused too much on the President alone. Landis, again,
cautioned that "[s]uch apotheosizing obscures rather than clarifies thought."270

Luckily, the test case of elected farmer committees does not apotheosize; it clarifies.

That the Presidentialist doctrine will undermine other models of majoritarian

legitimation, such as the electoral administration seen in USDA's elected farmer

committees, helps us see the problems of Presidentialist overreliance on a too-simple

constriction of democratic legitimacy. Presidentialism rallies for majoritarian

accountability but retreats from a direct election.

The core concern of Presidentialist thinking and doctrine is that in certain

circumstances, Congress "withdraws from the President" proper oversight of her

administration and places that power instead in unelected bureaucrats.271 Although

not beyond dispute, there is a textual and structural constitutional argument for why

the President must retain this power regardless of her electoral credentials. Perhaps

given interpretive disputes, scholars and courts alike emphasize the essential

democratic function of Presidentialism. However, democratic validation, we can

266 Seidenfeld, supra note 131, at 1514; MASHAW, supra note 12.

267 E.g., Neal K. Katyal, Internal Separation ofPowers: Checking Today's Most Dangerous Branch from

Within, 115 YALE L.J. 2314, 2316 (2006); see Jon D. Michaels, An Enduring, Evolving Separation of

Powers, 115 COLUM. L. REV. 515, 573 (2015).

268 CALABRESI & Yoo, supra note 8, at 3; see also Common Legislative Encroachments on Executive

Branch Authority, 13 Op. O.L.C. 248 (1989); Stuart Taylor, Jr., A Question of Power, A Powerful
Questioner, N.Y. TIMES (Nov. 6, 1985), https://www.nytimes.com/1985/11/06/us/a-question-of-power-a-
powerful-questioner.html (describing Attorney General Ed Meese's position on presidential authority
over the bureaucracy: "But he said the framers of the Constitution did not intend Federal agencies to be
independent of the President or to be run by bureaucrats who are not politically accountable.");
Memorandum from Bill Barr to Deputy Attorney General Rod Rosenstein and Assistant Attorney General
Steve Engel on Mueller's "Obstruction" Theory, para. 9 (June 8, 2018), https://int.nyt.com/data/
documenthelper/549-june-2018-barr-memo-to-doj-mue/b4c05e39318dd2d136b3/optimized/full.pdf.

269 E.g., Free Enter. Fund, 561 U.S. 477; Seila Law LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183,
2203 (2020).

270 LANDIS, supra note 264, at 4.

271 Free Enter. Fund, 561 U.S. at 495.
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