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“We do not inherit the land from our forefathers;

we borrow it from our children”
A Soux Proverb

To my father,
and to Digo,
who echoes his dreams.
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Abstract

The Amazon region contains the world’s largest river, the world’s biggest tropical
forest, and the world’s richest biodiversitym and is shared by nine countries (Bolivia,
Brazil, Colombia, Ecuador, Guyana, French Guyana, Peru, Suriname and Venezuela),
each with its individual approach as to how to protect this environment. However, due to
its unique value in the local, national, regional and global context, cooperation is required
to manage this ecosystem. This thesis thus evaluates the approaches of environmental
protection in the Amazon region at the national, regional, and international levels through
the lens of forest protection.

At the international scale the international law on forests and negotiations to
create a binding instrument were analyzed. Although there is no single binding document
on forests, we analyze how other treaties and conventions can induce protection. At the
regional level, we analyze the Treaty for Amazonian Cooperation (ACT), signed by
Brazil, Bolivia, Colombia, Ecuador, Guyana, Peru, Suriname and Venezuela in 1978, and
the Amazon Cooperation Treaty Organization (ACTO), established by the Protocol of
Amendment to ACT, signed in 2002 by its signatories, within a context of cooperation
within the Amazon region. At the core of this thesis, the development of this organization
is studied, along with its practical effects. At the national scale institutional framework of
forest management in Bolivia, Brazil, and Ecuador were evaluated as illustrations of how
some Amazon countries are addressing the complex issues within the region and how

national law related to the international and regional attempts of protection.

By analyzing the cooperation among Amazon countries in different scales
overlapped in the Amazon, this study demonstrated that despite the existence of
cooperation, forest governance is still incipient and current mechanisms have to evolve to

further provide for a true sustainable development.

KEYWORDS: Treaty for Amazon Cooperation. Amazon Cooperation Treaty
Organization. Regional Cooperation. Comparative Environmental Law. International

Forest Law. Bolivia. Brazil. Ecuador.
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Introduction

The Amazon rainforest, with all of its riches, has been said to be the solution to
the world’s biggest environmental problem: climate change, and all of the consequences
that come with it, such as water shortages and global warming. It has also been said to
contain the answer to many of modern day’s diseases. On the other hand, the Amazon
countries have often been criticized for not taking good enough care of their forests and
biodiversity, and the international community questions if they even deserve to own it in
the first place. Discussions are often charged, with passionate opinions on both sides.
However, no country or person has any answer or solution yet. The Amazon rainforest is

less studied than the ocean floor, and there is a lot about it that is still unknown.

The Amazon rainforest is remote, and even among the countries that own it, a
distant reality. Sparsely populated, the only nationals that know and cherish the forest
itself are the ones that live there. In this sense, it still is somehow seen as an “El Dorado”,
a rich place that can solve all of our problems, but that is still a mystery. As an example,
most Brazilians have no knowledge of the particularities of the Amazon rainforest,
although it occupies the majority of Brazil’s territory. The first chapter thus introduces
the Amazon as a biome and unique ecosystem, with its many riches and peculiarities.
Although this thesis follows a legal perspective, some scientific issues are briefly
presented, as to give a broad overview of many of the environmental aspects that we
attempt to protect: vegetation, biodiversity, water, threatened and endangered species. We
thus begin this comparative analysis addressing the question of what the Amazon

rainforest is, and why it is important.

Likewise, most Amazon nationals have no knowledge about the 30-year-old
Amazon Cooperation Treaty, and the Amazon Cooperation Treaty Organization that
emerged from its development. As an international body to induce cooperation between
the Amazon countries, a forum of discussion and exchange of ideas, the organization
should be more known to the Amazon community, and, in a practical manner, more
effective. Although there are some scholarly works, mainly in Brazil, that discuss the
Amazon Cooperation Treaty and the Amazon Cooperation Treaty Organization through

its history and structure, as this thesis also does, this is the first research that goes deeper,



also looking at its relationship with the national laws of the member countries. Within
this context, an explanation regarding the title of this thesis is necessary, given that it is
based on the original language used in the Amazon Cooperation Treaty. The term
sustainable development has not yet been coined in the 1978, the treaty uses similar terms
as harmonious development and balance between economic growth and conservation of
the environment. As such, we use the terms conservation and development as the goals of
joint cooperation, but within the context of sustainability, which, although inexistent at
the time, is what the Amazon Cooperation Treaty developed to.

After the overview of the international organization and an illustration of the
projects it has developed, a critical review of its efficiency is presented. We therefore ask
whether the treaty and the organization can continue to develop and break the current
pattern of inefectivess, inducing a true cooperation of the Amazon countries, through
common policies and joint efforts towards protection.

Due to the many gaps in the current law and policies of the treaty and the
organization, we then look to international law to inquire whether it can provide some
answers by scrutinizing the development of the international law on forests, the
documents developed and the discussions provided, as well as other treaties and
conventions that may help interpret and enforce current domestic, regional and
international law. Although there is no international treaty on the law of forests, there are
many international documents that can be of use to the Amazon rainforest, which we

therefore analyze.

The true innovation of this thesis, however, is to look at the national law of the
Amazon countries, and ask whether their environmental law has the necessary basis and
framework to locally implement a more developed and effective Amazon Cooperation
Treaty and Amazon Cooperation Treaty Organization. As such, this thesis is an attempt
to understand the Amazon rainforest through the perspective of the countries who own it:
Bolivia, Brazil, Colombia, Ecuador, Guyana, Peru, Suriname, and Venezuela. Due to the
restrictions of this specific work, however, we chose to limit the analysis to an illustration
of the Environmental Law — and forest law in particular — of three countries: Brazil,

Bolivia, and Ecuador. It thus considers the law of forests within each of these countries,



to compare them and draw conclusions on how they are attempting to protect the forest,

and how prepared they are for a more cooperative policy.

The analysis of the forest law of each of the Amazon countries illustratively
presented follows the same framework. Since each country’s history, general
characteristics and information, such as current government, economy and demographics
has a direct impact on its policy towards the forest, the comparative study starts with
those factors. It continues to distinguish between the different Amazons within the main
biome. Although the Amazon is one big interrelated ecosystem, it has peculiarities within
each country and culture, and, as such, impacts it in different ways. For some countries,
the Amazon rainforest has a bigger historical and cultural relevance, thus impacting a
larger segment of the population and territory. For others, less. In this sense, the local
population might have more or less personal relation with the region, which impacts how
and how often politicians within their capitals bring up its importance.

After analyzing the main characteristics of each country, the investigation
continues on their government structure, its branches, segments and organizations. This
part considers how environmental matters, and forest matters especially, are brought up
by the government. Within the Executive Branch, many countries have a special body
within its Ministry of Environment to deal with the Amazon rainforest specifically.
Within the Judicial Branch, many others are developing environmental courts, which are
also getting more specialized and prepared to deal with judicial issues regarding the
forest. By analyzing the government structure, it is easier to understand how

environmental decisions are made.

The next part explores the law of each country regarding forests and protected
areas. Although most countries have several laws that indirectly deal with the Amazon
rainforest, such as water, wildlife, endangered species, and biodiversity, the focus of this
work is how the countries are protecting the forest itself. This analysis outlines the
countries legislative answers to a series of questions: (i) what is the legal status of forests
and who owns them; (ii) what are the basic principles in which forest law is based on;
(iii) what are the basic responsibilities of the national government regarding the

protection of forests; and (iv) if and what type of protected areas are established, both in



public and private lands. The investigation of the law of each country ends with a
breakdown of how indigenous groups are recognized and treated, and if and how property
laws are conferred upon them. Indigenous rights over their territory is a trend in the
majority of the countries analyzed, and represents an important step in achieving

environmental protection within the Amazon forest.

The law regarding timber exploitation, concession, and other forest uses, mainly
by private parties, communities or business entities, is briefly explained, since they
provide exceptions to the general protection of forests. However, it is not the purpose of
this work to provide an in-depth view of how the forests are economically explored, but

rather how they are protected.

Property rights — or the lack thereof — are usually indicated as one of the main
threats to enforcing forest rights. To properly establish the title of a property is still one of
the biggest challenges in developing countries. Indigenous people have to fight long
battles to have their property rights recognized and enforced; private landowners whose
lands are expropriated to create protected areas have to fight long battles to go through
the expropriation process and receive their compensation. Many landowners have a poor
property title, with many duplicate registries in areas that are not so populated within the
Amazon forest. In addition, many Amazon countries are still undergoing land reforms to
redistribute lands more equally among the population. Although these issues have an
important role in understanding deforestation, they were also not studied in this thesis,
primarily because they involve property rights and concepts with different meanings
within each country, which are harder to compare, and would take the focus away from

the environmental law issues themselves.

The conclusions regarding whether the law is effective in protecting the forest and
curbing deforestation is limited to the statistics and current numbers regarding
deforestation rates and change patterns. Although many other factors are relevant in
analyzing the way countries are addressing the issue, such as government personnel and
enforcement policies, it would require field research to study issues that would be much

broader than the scope of this thesis. In this sense, the consequences of non-compliance



with the laws set forth by the countries, such as sanctions and legal mechanisms

available, were not studied.

In addition, since policies by the Executive Branch usually set forth goals rather
than specific legal mechanisms to achieve them, and depend largely on the political
purposes of the current government, and since some governments within those countries
are still struggling with stability, they were also not analyzed. Finally, there are many
infrastructure, energy, oil and gas and mining projects being developed within the
Amazon region. These projects have a great potential to change the area, and could
introduce the application of ecosystem services. Although these are very interesting, and
show how the law is applied — or exempted — in practice, these were also beyond the

scope.

The last chapter draws conclusions the similarities and differences among national
law within the context of the Amazon Cooperation Treaty. We analyze if the national law
itself is sufficient to embrace a more cooperative and effective organization, or if changes
are required. We discuss how cooperation may be facilitated, and how the Amazon
Cooperation Treaty Organization can serve this purpose. Some suggestions are presented
on what could be improved within the Amazon Cooperation Treaty’s framework to reach
more effective practical purposes. The goal of this work is to provide the basis to a much
broader discussion on how the Amazon countries can cooperate and develop joint
policies. This is just the first step in this regard. Hopefully, it will boost further
discussions and research, to induce the development of more effective mechanisms to

achieve a true sustainable development within the region.



“Amazon has become a charged word that evokes strong emotions
and stereotypes. Even when referring only to the geographic heart
of South America, Amazon is a mysterious word that can denote
the world’s largest river, the planet’s most expansive rainforest, or,
to some, an environmental tragedy that is cynically ignored by
politicians and developers alike.”1

Chapter 1: Amazonia

1.1. What is the Amazon Rainforest?

The Amazon is a land of black waters and ancient lands®. It is a moist broadleaf
forest that covers most of the Amazon Basin and 40 percent of South America. It isa 5.5
million km? area (2,100,000 square miles), comparable to the size of Australia. The
Amazon rainforest is all superlatives. It represents over half of the planet's remaining
tropical forests and one sixth of all broadleaf forests®, and contains the largest and most
species-rich region in the world. If it were a country, it would rank ninth largest in size.

In addition, it contains the largest river in the world, the Amazon River®.

The Amazon biome extends far beyond a local context and knows no political
boundaries, spreading over nine countries. It ranges from the Andes to the Atlantic and is
entirely ecologically connected®. Brazil has the largest portion, with 60.1 percent of the
forest. It is followed by Peru, with 11.8 percent, Colombia, Bolivia, and Venezuela, with
7.3, 6.6 and 5.9 percent respectively. Guyana has 3.2 percent, Suriname, 2.1, Ecuador,

1.8, and finally French Guiana, with 1.2 percent®.

! MICHAEL GOUDLING ET. AL., THE SMITHSONIAN ATLAS OF THE AMAZON, 10 (2010).

21d., at 21.

*1d., at 19.

* It was argued that the Nile was longer than the Amazon River, leading to a long-lasting controversy.
However, scientists attested in 2007 that the Amazon River was indeed the longest one. John Roach,
Amazon Longer Than Nile River, Scientists Say, NATIONAL GEOGRAPHIC (June 18, 2007)
http://news.nationalgeographic.com/news/2007/06/070619-amazon-river.html. See also MICHAEL
GOUDLING ET. AL., supra note 1, at 23

® MICHAEL GOUDLING ET. AL., supra note 1, at 11.

® WWF, How WE PLAN TO MAKE IT HAPPEN, available at
http://awsassets.panda.org/downloads/living_amazon_initiative_brochure.pdf (last visited July 24, 2013).
Although the French Guiana does have part of the Amazon forest biome, it does not share the Amazon
Basin. For this reason, it usually does not participate in collaborative efforts, and is not a part of the ACT
and the ACTO. As such, this country will not be addressed in this thesis.
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Rainforests, or megathermal moist forests (MTMF) occur in tropical regions with
an abundance of rainfall, less than a four months long dry season, and frost-free areas,
meaning, with a monthly temperature minimum of 18°C (64.4°F), and a small annual
variation in temperature’. In the present climate regime, these conditions are only met
within the tropics. The Amazon rainforest is situated right at the Equator, which provides
for yearlong high temperatures and constant rain, with a six months long rainy season.
The climate is therefore warm and humid, with a greater difference between day and

night temperatures than in between seasons.

1.2. History of the Amazon Rainforest

The Amazon rainforest has existed for at least 55 million years®. The first
settlements date to 11,200 years ago, at the Caverna da Pedra Pintada, where cave
paintings were found®. The forest is named after the Amazon River, which is its life
force. The river was discovered in 1500 by Vicente Yafiez Pinzon, a Spanish explorer,
who originally called it “Rio Santa Marfa de la Mar Dulce”, the “freshwater sea”*°.
When he first saw the brown dark water of the Amazon River, he believed he was at the
Ganges River, in India. For that reason, he started called the native people Indians''. A
folk legend explains that the name “Amazonia” derives from the female warriors who
fought Francisco de Orellana, a Spanish adventurer, in 15402, However, the real source
of the name is the term “amassona”, designated to the bore that destroyed boats at spring

tides in the lower portion of the river®.

The first decades of European colonization was marked by violence and conquest

of the civilizations in the area. They conquered the Inca Empire, in one of the most

" Mark Maslin et. al., New views on an old forest: assessing the longevity, resilience and future of the
Amazon rainforest, 30, TRANS. INST. BR. GEOGR., 477 (2005), available at
Qttp://earth.Ieeds.ac.uk/ebi/publications/Mainn 2005.pdf.

Id.
° A.C. Roosevelt et. al., Paleoindian Cave Dwellers in the Amazon: The Peopling of the Americas, 272,
SCIENCE, 373 (1996), available at http://www.sciencemag.org/content/272/5260/373.short.
1% 1saAc TAYLOR, NAMES AND THEIR HISTORIES: A HANDBOOK OF HISTORICAL GEOGRAPHY AND
TOPOGRAPHICAL NOMENCLATURE 44-45 (2" ed., 1898), available at
http://books.google.com/books?id=vqgY AAAAIAAI&pg=PA44&hl=en#v=onepage&q&f=false.
1 JOHN HAMMING, ARVORE DE RIOS: A HISTORIA DA AMAZONIA 15 (2011).
12 |IsaAac TAYLOR, supra note 10.
B3 1d.. JoHN HAMMING, supra note 11, at 43.
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extraordinary downfalls in history led by Francisco Pizarro'*. Afterwards, they began a
search for spices and gold, looking for the legend of the ElI Dorado. Most of the
expeditions were decimated, since the Europeans did not learn how to survive in the

forest™,

Orellana was one of the first Europeans to successfully travel the Amazon River
and described a complex civilization. Since no later traveler confirmed what he saw, his
descriptions were for long thought to have been fictitious. Yet recent excavations showed
that approximately 5,5 million people®® populated the area in the 16" century, thus
proving that Orellana’s descriptions were real. The discoveries attested that large
civilizations have inhabited the Amazon. Anthropologists developed a theory that
changed the traditional romantic concept of the forest as an untouched environment, a
terra nulis, or land of nobody. Recent discoveries showed that Indians and hunters have
in fact altered and improved the forest through a soil management technique known as

“terra preta”, a soil of miracular fertility that shaped the region®’.

1.3. The Amazon River Basin

The Amazon rainforest is the drainage basin for the Amazon River and its 15,000
tributaries and sub-tributaries. The basin has 7 million km? (2,722,00 square miles),
almost the same size of the United States'®. The Amazon River is the largest river system
in the world, as well as the one that carries the greater volume of water™. It begins in the
Peruvian Andes, and goes east over the northern half of South America until it meets the
Atlantic Ocean in Brazil. Two of its transnational tributaries — the Madeira and the Negro

— are also among the ten largest rivers in the world?.

14 JOHN HAMMING, supra note 11, at 27.
®1d., at 28-35.
16 John Hamming also calculates that between 4 and 5 million people inhabited the region, of which 3
million were in Brazil. They were divided in groups of approximately 400 people. See JOHN HAMMING,
supra note 11, at 24.
" UNNATURAL HISTORIES: AMAZON (BBC 2012), available at
http://www.youtube.com/watch?v=HUXLim2HIvU and http://www.bbc.co.uk/programmes/b0122njp.
18 SMITHSONIAN NATIONAL ZOOLOGICAL PARK, AMAZON BASIN FACTS,
http://nationalzoo.si.edu/animals/amazonia/facts/basinfacts.cfm (last visited Aug. 4, 2013).
;z MICHAEL GOUDLING ET. AL., supra note 1, at 10.

Id.
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Its landscape contains 4,195 miles of winding rivers®}, representing 16 percent of
the world’s river water flows. It is the source of over two thirds of the world’s
freshwater??. The Amazon River is responsible for approximately 20 percent of all the
freshwater discharge into the oceans and drains 38 percent of South America. 57 million
gallons of water flow into the Atlantic per second, diluting its salinity for more than 100
miles offshore. In two hours the Amazon River would supply New York City’s 7.5
million residents for a year®®. The Amazon River Basin also hosts the longest wave in the
world, due to the big roar known locally as “pororoca”?*. These factors place the

Amazon as one of the world’s main water resources.

There are two main sources of water. First, the Amazon receives 60 to 120 inches
of rain every year®. Annual totals of 470 inches have been recorded in some regions,
since the amount of rain often varies within the Amazon. 60 percent of that amount
returns to the atmosphere through the foliage of trees, thus contributing to its humidity
through a process called evatranspiration®®. The other 40 percent returns to the Atlantic
through the network of rivers®’. The Amazon ranks among the three largest contributors
of fluvial sediments to the oceans?®. Secondly, most of the river’s water derives from the
annual snowmelt in the Peruvian Andes and the Lake Lauricocha®. Between June and
October, the water level rises 30 to 45 feet, flooding millions of acres of rainforest up to

12 miles inland.

2! Investigators have tried to precisely determine the length of the Amazon River, and a 5% error margin is
usually expected. 1d., at 23, 24.

22 WWF, Amazon, http://worldwildlife.org/places/amazon (last visited July 27, 2013).

> MICHAEL GOUDLING ET. AL., supra note 1, at 28.

#1d., at 30.

21d., at 27.

1d., at 25.

7.

% yellow River (China) and Ganges-Brahmaputra (India) rank first and second, respectively. Id., at 31.

2% SMITHSONIAN NATIONAL ZOOLOGICAL PARK, supra note 18.



http://worldwildlife.org/places/amazon�

1.4.  Amazon Vegetation

Tropical rainforests have an unparalleled biodiversity within vegetation types™.
From above, the Amazon looks like a continuous layer of large crowns. But instead of a
uniform green area, it is a mosaic of landscapes and ecosystems, each within its unique
biodiversity. There are several different Amazons, endemic areas separated like islands
through rivers **. In this sense, the rainforest is divided between four layers or
communities, each with unique ecosystems: the emergent layer, the canopy, the
understory, and the forest floor. The emergent layer can reach up to 200 feet, and is
exposed to fluctuation of temperature, wind, and rainfall. The main layer is the canopy,
filtering out about 80 percent of the sunlight. The understory only gets about two to five
percent of the available sunlight, with plants adapting to the shadows, and grow up to
twelve feet high. The forest floor is the lowest layer with almost no plants due to the
presence of only two percent of sunlight. The floor is littered with decomposing

vegetation and organisms that are broken down into usable nutrients™.

Due to these characteristics, the Amazon soil is very poor in nutrients®. The
forest floor is a porous mass that prevents minerals and nutrients from being washed
away and lost. Nine tenths of the forest's energy is stored in the leaves and tissues of the
trees themselves. There is a maximum seize of resources, guaranteeing the balance of the
ecosystem. A layer of decomposed leafs, dead animals, and branches is converted into
nutrients. The ecosystem is therefore highly interconnected, and renews itself to continue
the cycle, thus maintaining the balance to form the most efficient ecosystem in nature.

%0 WWF, TERRESTRIAL ECOREGIONS, TROPICAL AND SUBTROPICAL MOIST BROADLEAF FORESTS,
http://worldwildlife.org/biomes/tropical-and-subtropical-moist-broadleaf-forests (last visited July 28,
2013).

d..

%2 See GREEN TRACKS, Amazon Rainforest, http://www.greentracks.com/amazon-rainforest.html (last
visited Jul. 15, 2013); C.M. Shorter, Layers of the Rainforest, TIGER HOMES,
http://www.tigerhomes.org/animal/layers-rainforest.cfm (last visited Jul. 15, 2013); ACTION FOR OUR
PLANET, Amazon Rainforest, http://www.actionforourplanet.com/#/amazon-rainforest/4558761309 (last
visited Jul. 15, 2013); BLUE PLANET BIOMES, Amazon Rainforest,
http://www.blueplanetbiomes.org/amazon.htm (last visited Jul. 15, 2013).

¥ MICHAEL GOUDLING ET. AL., supra note 1, at 43.
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1.5. Amazon Biodiversity

As a result of its peculiar singularities, the Amazon is the world’s most diverse
terrestrial ecoregion®*. One in ten known species in the world lives there, constituting the
world’s largest collection of living plants and animal species. Nonetheless, the canopy of
Amazonia is less studied than the ocean floor. Therefore, there is still a lot to learn in the

region, and scientists believe that it may contain half of the world's species.

In this sense, the number of species found within the Amazon often varies®. Over
500 mammals, 4,000 species of butterflies, 428 amphibians, 175 lizards, and 370 reptiles
species are estimated to live in Amazonia. About 30 million insect types can be found
there, 3,000 bees just in the Brazilian part of the forest. One in every five birds in the
world, as well as one in every 5 fishes originates from the region. This totals 1,294 birds
and 3,000 fishes, more than in the entire Atlantic Ocean. Each week, a new species of
fish is discovered. In addition, about 40,000 plant species were already registered,
including 1,000 different trees. In a single tree, 95 species of ants were found, 10 less
than in the entire German territory. The role and amount of species are still unknown,

making it difficult for science to understand the ecosystem®.

However, a lot of these species are threatened. Most of them are rare, even
endemic restricted to specific regions or ecological conditions, with low concentrations.
In this sense, clearing a single part of the forest has the potential to extinct a large number
of species. Scientists attest that virtually all of the Earth’s ecosystems have been
dramatically transformed through human action, being the Amazon basin one of the

primary examples®’.

* WWEF, supra note 30.

% See WWF, supra note 30; WWF, Amazon Alive! A decade of discovery 1999-2009 (2010), available at
http://wwf.panda.org/?196057/Amazing-Discoveries-in-the-Amazon-New-Species-Found-Every-Three-
Days-Over-L ast-Decade.

% eandro Beguoci, O tesouro escondido na selva, VEJA (Sep. 2009)
http://veja.abril.com.br/especiais/amazonia/tesouro-escondido-na-selva-p-072.html.

" WORLD RESOURCES INSTITUTE, Millenium Ecosystem Assessment, Ecosystems and Human Well-Being:
Biodiversity, Synthesis, 42 (2005), available at
http://www.unep.org/maweb/documents/document.354.aspx.pdf.
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In addition to the biodiversity of species, scientists are discovering solutions for
many modern diseases in the region. Indigenous groups have used different plants for
centuries as cures and potions for their health and survival. The Amazon is also the
source of the majority of the developed world’s diet. The knowledge about of medicinal
species of plants and organisms is, nonetheless, also deeply threatened. An estimated 10
million Indians were living in Amazonia about five hundred years ago. Today there are
less than 200,000 left, with more than 90 tribes destroyed since the 1900's. With their
dizimation, their ancient knowledge also dies. This loss is unrecovered.

1.6. Human Settlements in Amazonia

The Amazon Basin is one of the most sparsely populated areas on Earth, with less
than four people per km? (0.4 square mile)®. However, the Amazon is still inhabited by
420 different indigenous and tribal peoples that speak 86 languages and 650 dialects. At
least 60 communities live in complete isolation. Its 38.7 million inhabitants account for

11 percent of the population of the eight Amazon countries®.

La Paz, in Bolivia, is the most populated city in the Amazon drainage, with 1.5
million people. Manaus is the largest city in the lowlands, with a population of 1.4
million. Santa Cruz de la Sierra (Bolivia) and Pucallpa (Peru) are growing cities*’. The
most heavy colonized areas are the Chapare region (Bolivia), Puerto Maldonado (Peru),
Urubamba (Peru), Oriente (Ecuador) and the upper Putumayo and Caqueta Valleys

(Colombia)*.

1.7. Deforestation in the Amazon Rainforest

Deforestation is the biggest threat in the Amazon rainforest. More than 20 percent
of the original area has already been destroyed. Deforestation is mainly caused by
clearing pasture for cattle, which responds for 91 percent of the land deforested since

8 MICHAEL GOUDLING ET. AL., supra note 1, at 53.

% ACTO, Cooperation Opportunities in the Amazon Region
http://otca.info/portal/admin/_upload/publicacoes/770-Pasta.OT CA-completo.ingles.pdf (last visited Feb. 4,
2014).

0 MICHAEL GOUDLING ET. AL., supra note 1, at 53.

“'1d., at 55.
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1970. Human settlements is another big cause, due to a population of 30 million
depending on its resources and services, including more than 220 indigenous groups®.
Although medium and large ranchers possess 89 percent of the Amazon’s private land,
small farmers are responsible for 30 percent of deforestation. Development of the land,
agriculture, especially for soybeans, along with destructive farming practices and logging
are additional threats. Increased prices of soybeans, beef, and timber in the international
market have a direct effect in the increased deforestation rates. Illegal logging is still a
concern due to poorly enforced laws and inefficient extraction processes. Mining
operations and poorly planned infrastructure, mainly industrial power plants and

transportation, also play a part in clearing lands.

The original Amazon rainforest biome in Brazil of 4,100,000 km?® was reduced to
3,403,000 km? by 2005, representing a loss of 17.1 percent. The destruction is such that
areas cleared of forests are visible to the naked eye from outer space. As a consequence,
experts estimate that 130 species of plants, animals, and insects are lost every day.
Additionally, tropical forests converted to pasture increase the presence of an earthworm
(Pontoscolex corethrurus) that dramatically reduces soil macroporosity and gas exchange
capacity, increasing soil methane emissions and thus contributing to climate change®. At
the current rate of destruction, it is estimated that 30 percent of forests will be lost by
2030,

1.8. Climate Change and the Amazon Rainforest

Climate change also increases deforestation, due to the boost of forest fires and
droughts. The Amazon contains 90 to 140 billion metric tons of stored carbon — the
release of even a portion of which would accelerate global warming significantly. It is
estimated that 22,000 tons of CO, are emitted per km? cut and burned. The entire

Amazon, if completely cleared, would emit a total of 366 billion tons of CO,, equaling 10

“2 WWF, FOR A LIVING AMAZON!, available at
http://wwf.panda.org/what_we_do/where_we_work/amazon/ (last visited Jul. 16, 2013).
** \WORLD RESOURCES INSTITUTE, supra note 37.

“ WWEF, supra note 42.
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years of global emissions*. Changes in land use can therefore induce a trend of drought
and heat. Nonetheless, it also has the capacity to absorb 1 to 2 billion tons of CO, per
year. Since 20 percent of the earth’s oxygen is produced by the Amazon rainforest, it has
been continuously described as the “Lungs of the Planet”.

In fact, climate change itself poses a threat to the Amazon rainforests. First,
forests are more prone to fires. Although 58 percent of the Amazon rainforest is currently
too humid to induce fire activity, land use change and climate change might increase its

vulnerability, reducing this rate to 37 percent by 2050*°.

Climate change may also impact the world’s major rivers. The Amazon Basin
accounts for one-fifth of the world’s total river flow, with a flow speed of five meters per
second. The longest underground river in the world, the Hamza, also flows from the
Andean foothills to the Atlantic coast, in the same direction as the Amazon River. With
global warming, the glaciers of South America, particularly in the tropical Andes, have
been melting. As a consequence, springtime river flow can be reduced, posing a threat to
the Amazon River basin®’. Changes on the river flow can substantially affect the region,
alter global climate and increase the risk of biodiversity loss*®. However, since annual

precipitation can increase, the annual medium river flow might remain unchanged®.

In this sense, the future can lead either way. The region can help solve some of the
world’s biggest environmental threats and diseases, or boost them. It depends on our
priorities, as well as on the innovative solutions to face some of the challenges ahead.

** WWEF, supra note 10.

“® IPCC, WORKING GROUP | CONTRIBUTION TO THE IPCC FIFTH ASSESSMENT REPORT, Climate Change
2013: The physical science basis, Final Draft Underlying Scientific-Technical Assessment (7 Jun. 2013), 6-
66, available at http://www.climatechange2013.org/images/uploads/WGIAR5_WGI-
12Doc2b_FinalDraft_All.pdf.

“1d., at 12-87.

8 WWF, Climate change impacts in the Amazon: Review of scientific literature, available at
http://wwf.fi/mediabank/1064.pdf (last visited Oct. 2, 2013).

* IPCC, supra note 23, at 12-87.
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Chapter 2: Cooperation between Amazon countries

“Abusca de um novo significado para as relag@es de vizinhanca na Amazonia ja esta
impondo o redirecionamento da acdo publica, com reflexos na geopolitica. Esta Gltima
caminha, contemporaneamente, no sentido da integracdo, em diversas escalas, das
fronteiras politicas, como forma de reafirmar, também em diferentes escalas, a
presenca nacional dentro de um espaco mundial crescentemente perpassado por
diversas forcas unificadoras e, a0 mesmo tempo, excludentes.” *°

2.1.  History of Cooperation in the Amazon region

2.1.1. Early forms of cooperation: From Bilateral Agreements to Regional

Integration®

The cooperation between Amazon countries started while those territories were
still under colonial power®. However, these were not focused on environmental aspects,
but rather mainly on border issues. This trend followed in the subsequent years,
especially in the 19™ century, with several bilateral friendship treaties between those

countries to establish borders™ or allow free navigation. For example, in 1851, Brazil and

%0 BERTHA BECKER, AMAZONIA, GEOPOLITICA NA VIRADA DO 11 MILENIO, 65 (2007). Free translation: The
search for a new meaning to good neighborly relations in the Amazon is already imposing redirection of
public action, with reflections on geopolitics. The latter contemporaneously directs towards integration in
different levels, of political boundaries, in order to reaffirm also at different scales, national [Brazilian]
presence within a world space increasingly permeated by several unifying and at the same time, exclusive
forces.

> Global treaties, as opposed to regional or bilateral agreements, are not included within this section, but
rather on Chapter 3. This is not meant to be a complete description of all of the cooperation mechanisms
negotiated by the Amazon countries, bur rather to illustrate how cooperation developed through some
examples.

%2 For example, the papal bull Inter Caetera of 1493, redefined in 1494, also known as Tordesilhas Treaty,
which divided the “New World” between Portugal and Spain. See BEATRIZ GARCIA, THE AMAZON FROM
AN INTERNATIONAL LAW PERSPECTIVE, 51 (2011).

%% For example, the 1851 treaty between Brazil and Peru, the 1853 treaty between Brazil and New Granada
(present day Colombia), the 1859 treaty between Venezuela and Brazil, and the 1867 treaty between
Bolivia and Brazil. See David Franca Ribeiro de Carvalho, O Tratado de Coopera¢do Amazénica no
Contexto dos Processos de Integracdo Regional: da unidade fragmentada a unidade integrada 65 (2009)
(unpublished Masters thesis, PUC-MG), available at
www.biblioteca.pucminas.br/teses/Direito_CarvalhoDF_1.pdf.
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Peru signed a Fluvial Convention that ensured free navigation in the Amazonas River to

neighboring riverine States>*.

The first attempt for a regional integration among the Amazon region arose in
1864, through a proposal by a Brazilian lawyer and politician that encompassed law,
economy, trade, navigation, limits, and external policy for the countries in the Amazon
Basin®®. Although the project was not successful, it was the birthplace of the theory for

the Amazon Pact®®.

Some cooperative mechanisms also emerged addressing the relationship between
bordering countries within the framework of the Organization of American States (OAS).
For example, the declaration concerning the industrial and agricultural use of
international rivers limited the exclusive right of exploitation through the obligation not
to injure the equal rights of a neighboring State®. As such, it urged countries to avoid
damages to other riparian States and seek prior consent before altering the course of
international rivers. Although the primary goal was agricultural rather than
environmental, this agreement addressed the transboundary effects of water issues of
local projects on bordering States, and represented the first cooperative mechanism

within this context.

> Treaty between Brazil and Peru of Oct. 23, 1851, expired Oct. 23, 1858; treaty of Jul. 26, 1851, came to
an end on Dec. 9, 1863. See John Bassett Moore & Francis Vharton, A Digest of International Law, vol. 1,
§131, 645 (1906).

% proposal by José Antdnio Pimenta Bueno, see David Franca Ribeiro de Carvalho, supra note 53, at 65.
% Daniel de Campos Antiquera, A Amazonia e a politica externa brasileira: analise do Tratado de
Cooperacdo Amazonica (TCA) e sua transformacdo em organizacdo internacional (1978-2002), 25
(unpublished Masters thesis, UNICAMP/IFCH, 2006).

* Resolution LXXII (1933) in Pan American Union, Seventh International Conference of American States,
Plenary Sessions, Minutes and antecedents, Montevideo, 114. (Dec. 24, 1933), available at
http://www.fao.org/docrep/005/w9549e/w9549e06.htm.
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In 1948 UNESCO attempted to create the International Institute of the Hylean
Amazon as part of the Hylean Amazon Project®. The institute would provide for
scientific research and education as a response to the lack of knowledge within the
region®®. The idea was based on the premise that only an international body jointly
maintained by the countries of the Amazon region and those which, although not a part of
it, are specially interested in its natural and social sciences problems, would be capable of
ensuring lasting results®. As such, the institute would not be limited to the Amazon
states, since it welcomed additional members unrestrictedly. Although the idea was
approved by all present States®’, only Ecuador and France ratified it. The Brazilian
government refused to ratify the proposal since non-Amazon parties would have the same
rights as Amazon ones. Therefore, it was the main advocate for other countries to back
out of the proposal, since it had concerns of “internationalization” of the Amazon
rainforest and other threats to its sovereignty over the region. Without the approval of the

Amazon countries, the proposal did not go forward.

In addition to the broader agreements mentioned, several bilateral agreements
induced cooperation in the region®, for example, the 1976 Treaty of Friendship,

Cooperation, and Trade between Brazil and Suriname® and the 1977 Friendship and

%8 International Hylean Amazon Institute, suggestion presented to the Executive Board by Paulo E. de
Berredo Carneiro (Nov. 8, 1947) available at http://unesdoc.unesco.org/images/0012/001267/126738eb.pdf.
% See Yearbook of the United Nations, I11: UNESCO, Hylean Amazon Project, 707-708, available at
http://unyearbook.un.org/1946-47YUN/1946-47_P2_CH3.pdf.

8 UNESCO, General Information on the Conference for the Establishment of the International Institute of
the Hylean Amazon, IIHA/1, Nat. Sci/42, 7 (February 12, 1948). See BEATRIZ GARCIA, supra note 52, at
69.

%1 Bolivia, Brazil, Colombia, Ecuador, France, Italy, the Netherlands, Peru, and Venezuela.

%2 For a detailed description of the delimitation of boundaries and the history of regional cooperation in the
Amazon, see BEATRIZ GARCIA, supra note 52, at 51.

% Brazilian Ministry of Foreign Affairs, Divisdo de Atos Internacionais, Colecdo de Atos Internationais,
vol. 875, Brasilia, 1978. Cited in BEATRIZ GARCIA, supra note 52, at 66.
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Cooperation Treaty between Brazil and Venezuela® . These agreements generally
specified cooperation in areas such as cultural exchange, dissemination of language and
culture, technical and scientific cooperation by joint scientific research, training, and
regular exchange information. While they were not specifically related to the
environment, they were indirectly so, since they induced environmental protection within

its framework.

Following the trend started by the 1972 United Nations Conference on the Human
Environment®®, the Amazon States started to adopt bilateral agreements with the primary
goal of protecting the environment ®. For example, the 1976 agreement on the
conservation of fauna and flora in the Amazonian territories between Brazil and Peru
designated local bodies among both countries to regularly exchange information on
directives and programs related to the conservation and development of wildlife and plant
species in Amazon territories® . It intended to create nurserlies in boundary areas to
protect species of fauna and flora of scientific and economic interest, and to establish
biological reserves between both countries®®. It also prohibited hunting and other
activities that affected threatened species. This was indeed the first cooperation

agreement that previewed the creation of binational protected areas as a path to ensure

% Brazilian Ministry of Foreign Affairs, Divisdo de Atos Internacionais, Colecéo de Atos Internationais,
vol. 941, Brasilia, 1978. Cited in BEATRIZ GARCIA, supra note 52, at 66.

851972 Declaration of the United Nations Conference on the Human Environment, Stockholm Declaration
(June 16, 1972), U.N. Doc. A/Conf. 48/14/Rev. 1 (1973); 11 ILM 1416 (1972).

% See BEATRIZ GARCIA, supra note 52, at 67.

%7 Brazil, Federal Decree No. 78802, (Nov. 23, 1976), which implemented the Legislative Decree No. 39
(May 17, 1976).

% 1d., art. 6.
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sustainability of the shared ecosystem®. Nonetheless, there is no record of shared

protection areas established within the context of this agreement.

It is also important to mention a trend that started in the 1960s in the Amazon
region for an economic integration and tariffs agreement. During that period, the
ALALC" and CEPAL™ were created with the intention to develop a free commerce
zone. Brazil was not included in these undertakings, and for several reasons they were not
successful. In 1969, the Andean Community (CAN) was created. It established a
common market for the Andean countries, and was successful at the beginning. Again,
Brazil was not included in the regional cooperation, and the idea for an Amazon Pact

arose to address this issue’.
2.1.2. The Amazon Cooperation Treaty

In the late 1970s, the Amazon countries started negotiations to create an “Amazon
Club” to enhance regional cooperation and protect the region against external
interference. Negotiations arose in the context of military dictatorships and authoritarian
regimes among several of the potential members, with high concerns, especially within
the Brazilian government, about the broad global interest in the region. The idea also

arose as a reaction to the Andean Pact, using the Amazon as a factor for integration”®.

69

Id., art. 3, c.
" Associagéo Latino-Americana de Livre Comércio (ALALC), later substituted by Associacion
Latinoamericana de Integracion (ALADI), see ALADI, http://www.aladi.org (last visited Apr. 15, 2014).
™ Comisién Econémica para América Latina y el Caribe, see CEPAL, http://www.eclac.cl (last visited Apr.
15, 2014).
"2 Vinicius Modolo Teixeira and Rita de Céssia Martins de Souza Anselmo, Integrago e Conflitos na
Regido Amazonica in REVISTA DE GEOPOLITICA, PONTA GROSSA - PR, vol. 2, No. 1, 60 (Jan./Jun. 2011).
73

Id.
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Acknowledging that the region was vast and underdeveloped, the idea was based
on a spirit of defense, aimed at ensuring national sovereignty through a protective barrier.
One of the strongest arguments for the proposal was to incorporate the territory within the
national economies of member countries. Without exception, the Amazon region
represents the lowest rates of social development and the least occupied areas. In this
sense, the proposal was both for an international integration with the possibility to reduce
regional disparities and a national integration’®. The plan was to create a regional
cooperative scheme to increase relations between countries, creating international bodies
based on a system of unanimous votes to ensure equality among members . The
Brazilian government started to refer to the region as Pan-Amazonia, thus defining a
multinational area as opposed to the previous natural correlation with the Amazon

rainforest restricted within the territory of Brazil.

In this regard, the Brazilian Ministry of Foreign Affairs presented a first draft of
the Amazon Pact in 1976. The draft was largely based on the Prata Basin Treaty, signed
in 1969 between Argentina, Bolivia, Brazil, Paraguay and Uruguay to ensure navigation,

rational use of water, among other purposes’.

Venezuela was at first suspicious of the cooperation mechanisms, and several
meetings were held with the Brazilian government to discuss its concerns. Primarily, the

country was worried about the impact of the treaty on border disputes due to the long

"1d., at 61.

7> See BEATRIZ GARCIA, supra note 52, at 75-83.

"® Tratado da Bacia da Prata, signed on April 23, 1969, published in the Diario Oficial da Unio, 7371-7372
(Aug. 20, 1970).
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border disputes in the region’’. Since other countries shared those concerns, they made
sure that no provision could be used as an argument in any posterior border dispute”®.
Another suspicion arose regarding the potential effect of the treaty on the Andean Pact,
which integrated the economy of the five Andean countries”. However, Brazil made
clear that the Amazon Pact would not establish a common market or address tariffs
within the region. The treaty’s character was legal and geographical rather than economic
and commercial, with the groups being complementary rather than concurrent. The
argument, however, is only partially true, since the initiatives have the same goal of

pursuing better development condition through integration®.

Three meetings followed in November 1977, March 1978 and June 1978 to
address those and other issues. The original draft by Brazil was thus fundamentally
changed to incorporate the countries’ concerns®'. For example, one of the most important
provisions suggested by Brazil addressed the use of shared rivers. Any use of watersheds
that bordered two countries should require a previous bilateral agreement. Rivers that ran
through different States would be subject to a reasonable and extraordinary use rule,
meaning that each riverine State could use it according to its needs, but only so that it did
not damage other States to which the river flew®2. The article would thus maintain the

limitation of the OAS agreement mentioned, as well as other rules of International Law.

"\Venezuela had border disputes with Guyana and Colombia, Guyana with Suriname, Ecuador and Peru,
and Bolivia’s issues with access to the ocean.

"8 Fernanda Mello Santana, Cooperagdo Internacional e Gestdo Transfronteirica da Agua na Amazonia 90-
91 (unpublished Masters Thesis, Universidade de Sdo Paulo, 2009).

" Initially Bolivia, Colombia, Ecuador, Peru, Chile.

8 Vinicius Modolo Teixeira et. al., supra note 72, at 61.

8 Fernanda Mello Santana, supra note 78, at 93. For a historical analysis of the negotiations see David
Franca Ribeiro de Carvalho, supra note 53, at 70-80.

8 First draft of the Amazon Cooperation Treaty, art. V.
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The language was entirely reproduced from the Prata Basin Treaty®*. However, other
States rejected it. Due to the removal of this provision — which had a more coercive flair,
one of the few within it —, there is still no direction within the ACT’s framework as to

how to address transboundary water issues, or any other.

After the countries reached a final decision on the language of the treaty, the ACT
was adopted in Brasilia, Brazil on July 3, 197824, It took all countries two years to ratify
the agreement. The ACT finally entered into force on August 2, 1980, following the
required 30 days after Venezuela, the last country to ratify it, deposited its ratification in

Brasilia, Brazil®®.

2.1.3. First period of cooperation within the ACT’s framework

The treaty recognized the transboundary status of the Amazon and creates
incentives for economic and ecologic development of the region. However, during the
first period of cooperation, concerns were primarily focused on ensuring national
sovereignty of the member countries. Within a context of political and economic crisis

among countries, this period was marked by general inactivity .
2.1.4. Second period of cooperation within the ACT’s framework

However, a Meeting of the Foreign Ministers organized in Ecuador in 1989 led to

the Declaration of Quito®’, which redirected the focus of the ACT to the destruction of

8 For a complete analysis of the draft and the rejected provisions see David Franca Ribeiro de Carvalho,
supra note 53, at 77-78.

8 Treaty for Amazonian Cooperation (Amazon Cooperation Treaty - ACT), 17 ILM, 1045 (July 3, 1978).
Brazil, Federal Decree No. 85050 (Aug. 18, 1980).

8 ACT, supra note 84, art. XXVIII.

® Fernanda Mello Santana, supra note 78, at 91.

8 ACT, Declaracion de San Francisco de Quito (Mar. 1989).
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the environment and the violations of human rights of indigenous communities. This led
to the second period of cooperation, with the creation of UNAMAZ®, an association of
Amazon universities, to exchange scientific and technological information in the Amazon
region. While countries were undergoing a process of reestablishing democracy,
members sought alternatives to further influence the global agenda on environment and
sustainable development matters. As a result, an action plan was developed focused on
five areas of cooperation, including management of natural resources. In this period
Special Commissions started to be established, and incentives to bilateral and multilateral

projects were created.

The 1992 United Nations Conference on Environmental and Human
Development® was an opportunity for the Amazon countries to show unity through ACT
and positively impact the international community. For the first time, a joint coordinated

position by the countries was presented, starting a new trend for regional coordination.

It is important to note that Mercosur® was formalized during that period as an
economic bloc for South America. Although this was an important aspect to restrict the
ACT to an environmental focus, it also meant that ACT was no longer the most important
integration project in the region, and for Brazil especially, since the country now had a

leading role in two regional integration projects™.

% UNAMAZ (Association of Amazonian Universities) is a multilateral cooperation agency with
educational and scientific goals, achieved through the cooperation of universities and research institutions
in Amazon countries.

8 United Nations Conference on Environment and Development (1992), held in Rio de Janeiro, Brazil,
between 3-14 June 1992, hereby “1992 Rio Conference”.

% MERCADO COMUN DEL SUR, WWW.Mercosur.int.

* Vinicius Modolo Teixeira et. al., supra note 72, at 61.
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2.1.4. Third period of cooperation within the ACT’s framework

The third development phase of development of the ACT was based on the main
goals to further develop the cooperation between Amazon countries and strengthen the

institution. As such the Amendment Protocol was signed during that period.
2.1.4.1. Amendment Protocol to the Amazon Cooperation Treaty

The Amendment Protocol to the Amazon Cooperation Treaty * created the
Amazon Cooperation Treaty Organization (ACTO)*. The Protocol took into account the
advisability of institutionally improve and strengthen the cooperation process which
began under the ACT®. To ensure its power to enter into agreements with Contracting
Parties, non-member states and international organizations, the ACTO was created with

corporate body status®.

The ACTO was built as an international organization within three acting spheres:
political-diplomatic, strategic, and technical. In this sense, it functions to ensure political
and diplomatic coordination both regionally and globally, and to ensure periodical
meetings of high-level representatives to address the problems within the Amazon region.
It also functions in the strategic sphere in the sense that it is a forum for these countries to
think about the Amazon Basin and rainforest as a whole, and, as such, make decisions

regarding its social, economic and sustainable development. Finally, it functions in the

% protocol of Amendment for the Creation of the Organization of the Amazon Cooperation Treaty (ACT
Amendment Protocol), agreed on Dec. 14, 1998. Legislative Decree 1999 (Set. 25, 2002).

% ACT Amendment Protocol, supra note 92, 1.

% ACT Amendment Protocol, supra note 92, Preamble.

% ACT Amendment Protocol, supra note 92, 1.
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technical sphere as it induces research and analysis to indeed understand the problems in

order to form a proper basis to technologically address the regional issues.

In summary, the ACTO is a forum for cooperation, exchange of knowledge and
joint protection to strengthen, deepen and broaden the dialogue between Amazon
countries, in order to continue to preserve and fully protect their territories, facilitating
the rapprochement among their peoples, and promoting the harmonious, participatory and

sustainable development®®.
2.1.4.2.Headquarters’ Agreement

After the contracting parties agreed to launch the Permanent Secretariat®’, Brazil
signed an Agreement with ACTO to institute its headquarters in Brasilia®®. Brazil
therefore provided for the office space, as well as computers and other required material
to properly establish the Secretariat®. At this time, countries also agreed to start paying
an annual amount to fund the organization, thus fully proving their political will to

develop the institution.
2.1.4.3. ACTO 2004-2012 Strategic Plan

The ACTO 2004-2012 Strategic Plan*®, released in October 2004, describes the
goals of the Permanent Secretariat from 2004 to 2012 for various projects to promote
sustainable development and to protect the Amazon Basin. The Strategic Plan thus

guided the ACTO’s activities for that period, and established joint cooperation areas and

% ACTO, supra note 39, at 1.

7\ MMFA, Resolution V MRE-TCA/1 (Lima, 4-5 Dec. 1995).

% Acuerdo de Sede entre el Gobierno de la Reptblica Federative del Brasil y la Organizacion del Tratado
de Cooperacion Amazonica, (Dec. 13, 2002) [Headquarter’s Agreement].

% Headquarter’s Agreement, Annex A.

199 Approved through RES, VIII MMFA, held in Manaus, Brazil, on Sep. 2004.
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initiatives, enabling cooperation initiatives with non-reimbursable technical and financial
assistance from partner governments and international organizations '**. The Plan

established joint areas and initiatives for cooperation®

. ACTO has developed goals for
each of the following sectors: water, forests/soils and protected natural areas, biological
diversity, bio-technology and biotrade, territory ordering, human settlements and

indigenous affairs, social infrastructure, health and education; and transportation, electric

power and communication infrastructure.
2.1.5. Fourth period of cooperation within the ACT’s framework

In 2009, the Heads of State of Member Countries agreed to relauch the ACTO
with a new and modern role as a forum for cooperation, exchange, knowledge and joint
projects to face new international and complex challenges®®. Consequently, ACTO
started a process of institutional review, revisiting its internal rules and developing new

projects through a new Strategic Agenda™®.

2.15.1. 2009 New Amazonian Strategic Cooperation Agenda

As a result of the 2009 Manaus Declaration of the Heads of States, the Member
Countries, instructed the MMFA to prepare a new strategic agenda for ACTO with
projects for the short, medium and long terms. This mandate took into account the

transformations in the national and regional realities of the Member Countries, as well as

%0 ACTO, Amazonian Strategic Cooperation Agenda, 11 (Nov. 2010).

12 ACTO, supra note 39, at 2.

193 Declaracion de los Jefes de Estado sobre la OTCA, Manaus, Brazil (Nov. 26, 2009).

104 http://www.otca.info/portal/admin/_upload/publicacoes/589-BOLETIN_2_INGLES.pdf
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regional actions to support the national initiatives in order to strengthen cooperation and

build unity while respecting diversity and preserving the Amazonian common heritage®.

As a consequence, the new Amazonian Strategic Cooperation Agenda with an 8-
year implementation horizon was approved*®. Based on two crosscutting axes, (i)
conservation and sustainable use of renewable natural resources; and (ii) sustainable
development, the roles and action guidelines of the Permanent Secretariat, the ACTO’s
agenda and projects were reformulated'®’. Thematically, the plan integrated areas such as
forests, water resources, endangered species, protected areas, indigenous affairs, regional
development, climate change and energy '®. In addition, the Amazonian Strategic
Cooperation Agenda intended to identify actions to reduce and monitor deforestation
(including preserving biodiversity); strengthen the institutional and political mechanisms
available to indigenous peoples; protect the Amazon’s water resources; promote food
security; coordinate environmental surveillance (especially in frontier areas); further
develop ecotourism; promote a scientific and technological agenda including traditional
knowledge for the region; have the ACTO’s Permanent Secretariat participate in
international negotiations on issues such as climate change, biodiversity, and forests; and
hold ministerial meetings in different relevant sectors. The Agenda broadened the role of
the Permanent Secretariat, including mandates to facilitate dialogue, coordinate policies
and seek consensus among parties, and pursue financial cooperation sources®. In

addition, it established action guidelines in which to underpin its work, such as

1% ACTO, supra note 39, at 2.

18 ACTO, Amazonian Strategic Cooperation Agenda (Nov. 2010). RES/X MRE-OTCAV/5, approved in the
X MMFA, held in Peru, Lima, on Nov. 30, 2010.

Y7 1d., at 13.

108 ACTO, supra note 39, at 3.

199 ACTO, Amazonian Strategic Cooperation Agenda , 21 (Nov. 2010). See Chapter XXX.
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permanently consult member countries and stakeholders, promote transparent

communications, and disseminate annual reports*™.

2.2.  The Amazon Cooperation Treaty Explained

2.2.1. Initial Considerations on the Amazon Cooperation Treaty

11 classified as an umbrella agreement™?. As

The ACT is an international treaty
such, it is limited to establishing a legal basis for regional cooperation, but requires the
further subscription of specific agreements and understandings for its full

implementation*®

. Indeed, the treaty provides for general cooperation efforts, flexible
enough to be further adapted to the present and future needs of the parties as the
organization develops. Consequently, the ACT contains a general obligation for parties to
undertake additional operational agreements and understandings, as well as pertinent
legal instruments to attain to the treaty’s goals™'*. Signatories are indeed encouraged to
negotiate specific obligations as their needs progress. Hence, the development of the
treaty’s framework was foreseen, leading to its later amendment as well as agreements,
either bilateral or multilateral. As such, its implementation and structure is left to

protocols and annexes. Due to this structure, the treaty is narrow and presents limited

obligations to parties.

110 |d

111 v/ienna Convention on the Law of Treaties, UN Treaty Series, vol. 1155, 331 (Jan. 27, 1980), art. 2, 1
(a): treaty means an international agreement concluded between States in written form and governed by
international law, whether embodied in a single instrument or in two or more related instruments and
whatever its particular designation.

12 For a discussion on whether it is an umbrella agreement, a protocol of intentions, or an integration
agreement, and the different positions of scholars, see David Franca Ribeiro de Carvalho, supra note 53, at
85-88.

3 |_uis Barrera, and Guido Soares, The impact of international law on the protection of the Amazon region
and further development of enviromental law in Brazil, 201 in Amazonia and Siberia: legal aspects of the
preservation of the environment and development in the last open spaces (Nantinus Nijhoff, org., 1993).
14 ACT, supra note 84, art. I.
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2.2.2. Ratification

A treaty enters into force after ratification, a unilateral way to express the consent
to be binded by it'*°. The treaty required Member States to sign the the treaty, therefore
manifesting their general consent™'®. The Executive Branch usually has the power to sign
international treaties, therefore the Member Countries fulfilled the requirement through
bodies within its structure. Brazil is the ACT’s depository ™", and the ratification
instruments were deposited with its Ministry of Foreign Relations until the ACTO was

d118

created ™. As expressly established in the ACT, the treaty entered into force 30 days after

119

the last country ratified it™. Venezuela was the last country to ratify the treaty, in July

1980. Therefore, the treaty entered into force in October 1980'%.

2.2.3. Member Countries and Treaty’s Domain of Validity

Although treaties are generally applied in the entire territory of its member

parties'?!

, this is not the case with the ACT. In exceptional occasions and due to technical
reasons, the treaty’s domain of validity can be restricted'?’. As one of those exceptions,
the ACT s strictly applied within the respective Amazonian territory of its member
countries*?®. Since the Amazonian territory is not always clearly defined by the country’s

government, this might present a challenge®*.

' Vienna Convention, art. 10.

16 ACT, supra note 84, art. XXVIII. See Vienna Convention, art. 10.

1 ACT, supra note 84, art. XVIII.

18 David Franca Ribeiro de Carvalho, supra note 53, at 202.

19 ACT, supra note 84, art. XXVIII.

120 David Franca Ribeiro de Carvalho, supra note 53, at 202.

121 \/ienna Convention, art. XXIX.

122 David Franca Ribeiro de Carvalho, supra note 53, at 202.

123 ACT, supra note 84, art. I.

124 Brazil is an exception, since it legally defines the “Legal Amazon”, see Chapter 4.2.
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The treaty therefore limited enforcement to the parties’ territories in the Amazon
Basin as well as in any of its territories, which, by virtue of its geographic, ecologic or
economic characteristics is closely connected with that Basin'®. Since it expands to
connected countries outside the basin itself, Suriname and Guyana were included in the
treaty?. Suriname and Guyana do not share the Amazon Basin do share but the biome of

the Amazon rainforest.

As such, the ACT members can be classified according to three different groups:
(i) riverine countries by the Amazon River itself, which include Peru, Brazil, and
Colombia (although only by a margin); (ii) riverine countries by tributaries of the
Amazon River, which include Bolivia, Ecuador, and Venezuela; and (iii) countries that
are not Amazonian from a hydrological perspective, but are located on the zone of

influence of the Amazon Basin, which include Guyana and Suriname®?’.

French Guyana shares the Amazon Basin, according to the hydrological aspect,
and would theoretically be considered within the second category. Notwithstanding, it
was diplomatically excluded from the treaty due its status as an overseas department of
France, and its consequential dependence from Europe™?®. It can be thus inferred that the
political aspect was given more weight than the environmental aspect in deciding which
countries to include as member parties. None of the contracting parties wanted to
negotiate with a colonial power, therefore the countries agreed by consensus on the

issue™®®. French Guyana has, however, been granted an observer status at the meetings

125 ACT, supra note 84, art. II.

126 BEATRIZ GARCIA, supra note 52, at 86.

2 David Franca Ribeiro de Carvalho, supra note 53, at 75; 109.

128 BEATRIZ GARCIA, supra note 52, at 86.

129 |_uis Barrera, and Guido Soares, supra note 113, BARRERA, at 212.
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130 As such, the country can attend

since 2004, due its common interests in the region
meetings and share its perspective on issues, although it has no voting power. Even if
French Guyana’s status as a French colonial department changes, it could only become a

member country through an amendment to the treaty, since it is a closed treaty, which

forbids further adhesions®®.

Table 1, infra, comparatively highlights the size of the Amazon Basin and the size
of the Amazon rainforest in each country according to three criteria, (i) the size of the
Amazon Basin or the Amazon rainforest in the country, (ii) what this area represents
within their domestic territories, and (iii) what it represents to the