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whether the secondary actor intended to aid the specific conduct 
producing the culpable harm and therefore permit accomplice liabil- 
ity for crimes that require only recklessness or negligence. Still other 
jurisdictions impose accomplice liability without detailing the secon- 
dary actor's role in aiding the principal in producing the unintended 
harm. The propriety of these legislative and judicial approaches is 
analyzed in Part 111. 

111. ANALYSIS OF THE SCOPE OF ACCOMPLICE LIABILITY FOR 
UNINTENTIONAL CRIMES 

The proper test of accomplice liability is founded on intent, re- 
gardless of whether the crime itself is intentional. With intentional 
crimes, the accomplice's intent is established by showing that the ac- 
complice acted with the intent that the offense be committed. There 
is no need to delineate whether the secondary actor intended to aid 
the principal's acts or the results of those acts.85 What differs in as- 
sessing accomplice liability for unintentional crimes is that we can no 
longer evaluate the secondary actor's culpability by simply asking 
whether the actor intended to aid in the commission of the offense. 
Instead, the proper test of the secondary actor's culpability should 
measure whether the actor intended to aid the commission of the 
particular acts which led to the unintentional harm. As noted by Pro- . 
fessor Kadish, this test does not change the intent requirement of ac- 
complice liability doctrine; it merely reflects a fine-tuning necessi- 
tated by the unintentional nature of some crimes.86 

A. Legislative Variations 
The mixed views of courts on whether a person can be an ac- 

complice to an unintentional crime are due, to a great extent, to a 
misapprehension of accomplice liability's intent requirement. This 
misapprehension is due in part to legislative failure to adequately de- 
lineate the scope of accomplice liability for intentional and uninten- 
tional crimes.87 For example, Category One complicity statutesss re- 
quire that a person act with the intent to assist in the commission of 
an offense. Such language appears to preclude accomplice liability 
for unintentional crimes because its language presupposes awareness 

85. See supra notes 18-19 and accompanying text. 
86. See Kadish, supra note 5, at 347. 
87. See supra notes 42-52 and accompanying text. 
88. See supra notes 42-45 and accompanying text. 
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of the intended crime. No principled reason exists for banning ac- 
complice liability for unintentional crimes since, if properly focused, 
no doctrinal change is implicated by permitting accomplice liability 
for unintentional crimes. One could argue, however, that the plain 
language of the statutes does not permit accomplice liability for unin- 
tentional crimes and that courts do not have the ability to go beyond 
the plain meaning of the statute.89 

At least one court has so held. In Echols v. state? the Court of 
Appeals of Alaska ruled that a defendant could not be an accomplice 
to an unintentional crime based on the plain language of the Alaska 
complicity statute that required the secondary actor to act with the 
"intent to promote or facilitate the commission of the offen~e."~' The 
court further reasoned that the statute's legislative history indicated 
that it was meant to codify Alaska common law which limited ac- 
complice liability to specific intent crimes.92 As discussed below, the 

89. Constitutional rules of due process mandate that a defendant is entitled to 
fair notice of what the law prohibits. See United States v. Lanier, 117 S. Ct. 1219, 
1224-25 (1997); United States v. Harriss, 347 U.S. 612,617 (1954) (quoting McBoyle 
v. United States, 283 U.S. 25, 27 (1931)); State v. Goodwin, 813 P.2d 953, 967 
(Mont. 1991). Additionally, the canons of statutory construction state that criminal 
statutes be narrowly construed. See Screws v. United States, 325 U.S. 91, 105 
(1945); State v. Pardo, 712 P.2d 737,740 (Idaho Ct. App. 1985); State v. Ahitow, 544 
N.W.2d 270,273 (Iowa 1996). 

90. 818 P.2d 691 (Alaska Ct. App. 1991); accord People v. Marshall, 106 N.W.2d 
842 (Mich. 1961). The Marshall court indicated that finding an owner of a vehicle 
guilty as an accomplice to involuntary manslaughter when he was not with the 
driver at the time of the accident would be unconstitutional. See Marshall, 106 
N.W.2d at 844, see also LAFAVE & SCOTT, supra note 5, at 586 (discussing that ac- 
complice liability theory is required to impose liability' of persons who did not 
themselves engage in the unlawful conduct). 

91. Echols, 818 P.2d at 692 (emphasis omitted). 
92 See id On a similar issue, some courts have held that a person may not at- 

tempt an unintentional crime. See, e.g., People v. Harris, 377 N.E.2d 28 (Ill. 1978); 
State v. Zupetz, 322 N.W.2d 730 (Minn. 1982); State v. Hembd, 643 P.2d 567 (Mont. 
1982); People v. Campbell, 72 N.Y.S. 2d 602 (1988); People v. Burress, 505 N.Y.S. 
2d 272 (App. Div. 1986); State v. Smith, 534 P.2d 1180 (Or. Ct. App. 1975); State v. 
Kimbrough, 924 S.W.2d 888 (Tenn. 1996); State v. Dunbar, 817 P.2d 1360 (Wash. 
1991). But see infra notes 134-35 and accompanying text. These courts have prem- 
ised their analysis on the plain language of their jurisdictions' attempt statutes, 
which require that the actor act with "the intent to commit a specific offense." 
Harris, 377 N.E.2d at 31 (quoting ILL. OMP. STAT. ANN., 3818-4(2) (West 1977)). 
They reason that it is inherently contradictory to attempt the unintended. These 
cases are germane because of the similarities between the language of the attempt 
statutes and Category One accomplice statutes. Accordingly, courts in Category 
One jurisdictions could rule that accomplice liability does not extend to uninten- 
tional crimes because their accomplice statutes require that one intend to aid in the 
commission of an offense. 
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Echob court decision is illustrative of an excessively narrow view of 
accomplice liability's intent requirement, which we can trace directly 
to the wording of the complicity statute.93 

Category Two statutes: which fully adopt Model Penal Code 
section 2.06, also do not adequately address the scope of accomplice 
liability for unintentional crimes. The intent of the drafters of the 
Model Penal Code was to create a statute that would specifically al- 
low accomplice liability for unintentional crimes.9s The outcome was 
section 2.06. In addition to requiring that an accomplice have the in- 
tent to "promot[e] or facilitat[e] the commission of an ~ffense,"'~ the 
Model Penal Code specifies that for result-oriented crimes "an ac- 
complice in the conduct causing such [a] result is an accomplice in the 
commission of that offense," if he meets the mens rea requirement of 
the underlying crime.97 

An ambiguity exists between two subsections of section 2.06. 
Section 2.06(4) uses the term "an accomplice in the conduct" without 
defining what the term means or whether it overrides the require- 
ment of section 2.06(3) that the secondary actor intend to promote or 
facilitate the commission of a specific offense.98 The drafters of the 

93. See supra notes 90-92 and accompanying text. 
94. See supra notes 46-49 and accompanying text. 
95. See supra note 49 and accompanying text. 
96. MODEL PENAL CODE § 2.06(3) (Proposed Official Draft 1962). 
97. Id § 2.06(4) (Proposed Official Draft 1962). 
98. Tentative Draft No. 1 of Model Penal Code 2.04(4), which was renumbered 

as 2.06(4) in the final version of the Code, stated the following: 
When causing a particular result is an element of a crime, a person is 
an accomplice in that crime if: 

(a) he was an accomplice in behavior causing such result; and 
(b) he shared such purpose or knowledge with respect to that 

result as may be required by the definition of the crime. 
MODELPENAL CODE § 2.04(4) (Tentative Draft No. 1,1953) (emphasis added). 
The commentary to this version states that "[tlhis paragraph makes clear that 
complicity in conduct causing a particular criminal result entails accountability for 
that result so long as the accomplice shared the purpose or the knowledge with re- 
spect to the result that is demanded by the definition of the crime." MODEL PENAL 
CODE 5 2.04(4) commentary at 34 (Tentative Draft No. 1,1953) (emphasis added). 
Although a fair reading of the caveat is that the drafters of the Code did not intend 
that one could be an accomplice to an unintentional crime, in support of this sec- 
tion, the commentary states that a passenger who urges a driver to increase speed 
would be just as culpable as the driver if death or injury occurred. See id This ex- 
ample makes clear that the drafters supported the idea of accomplice liability for 
unintended crimes. 

The next revision of the complicity section changed the language of subsec- 
tion 4 to the following: 
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Model Penal Code could have meant that for result-oriented crimes, a 
person need only intend to promote the perpetrator's conduct rather 
than intend to promote the commission of the offense.* This inter- 
pretation, however, is subject to dispute and has already been re- 
jected by two jurisdictions.'" While on the bench of the Supreme 
Court of New Hampshire, Justice David Souter stated that the lan- 
guage used in 2.06 failed to make the relationship between subsec- 
tions (3) and (4) clear.10' Souter opined that New Hampshire's Model 
Penal Code-based complicity statute was constitutionally infirm be- 
cause, in failing to define what was an '"accomplice in the conduct,"' 
the statute failed "to give any comprehensible, let alone fair, notice 
of its intended effect."lo2 

When causing a particular result is a material element of an 
offense, a person is an accomplice in the commission of that offense iE 

(a) he was an accomplice in conduct causing such result; and 
(b) he acted with the kind of culpability with respect to that result 

that is suficient for the commission of the offense. 
MODEL PENAL CODE $2.06(4) (Tentative Draft No. 4,1955). 

The drafters of the Code do not explain the change in terminology from 
"crime" to "offense" and "behavior" to "conduct" other than to state generally that 
"[vlerbal changes have been made by the Reporter to conform to style of other 
sections." Id § 2.06. 

The comments to the final version of 2.06 states that it was presented to the 
Institute in the Proposed Official Draft and approved at the May 1962 meeting. 
MODEL PENAL CODE § 2.06 commentary at 295 (Proposed Official Draft, 1962). 
No explanation is given for the changes between Tentative Draft No. 4 and the final 
version. 

The version of section 2.06 included in Tentative Draft No. 4 more clearly 
states the parameters of accomplice liability for result-oriented crimes, and by ex- 
tension for unintentional crimes based on recklessness and negligence, than does 
the final version of 2.06. First, it states more clearly that one may be an accomplice 
to a result-oriented crime when he is an accomplice in conduct. Second, because it 
tracks the language of subsection 3 with respect to defining when one is an accom- 
plice in the commission of an offense, the apparent ambiguity between subsections 
3 and 4 is eliminated. 

99. See, e.g., State v. Bridges, 604 A.2d 131 (N.J. Super. Ct. App. Div. 1992); see 
generally Davis, supra note 58, at 99-102 (discussing whether one can be charged as 
an accomplice to a crime the principal committed unintentionally). 

100. See Fight v. State, 863 S.W.2d 800, 802-03 (Ark. 1993); State v. Etzweiler, 
480 A.2d 870,874 (N.H. 1984). 

101. See Etzweiler, 480 A.2d at 876 (Souter, J., concurring specially). 
102 Id at 876-77 (Souter, J., concurring specially); see also State v. Home, 480 

A.2d 121,122 (N.H. 1984) (Souter, J., concurring specially) (holding that improper 
indictment of the defendant by the state warranted a reversal of his conviction). 

Anotlier problem exists with Model Penal Code section 2.06(4). Its drafters 
explained that its purpose was two-fold. First, it was created to limit the "natural 
and probable consequence" doctrine. See supra note 37 and accompanying text. 
Second, as described above, the drafters of the Model Penal Code wanted to extend 
accomplice liability to unintentional crimes. See MODEL PENAL CODE $ 2.06 com- 
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One can argue that Category One and Two statutes provide 
adequate notice because it is within the courts' interpretive powers to 
examine the term "offense" as used in these statutes and rule that it 
extends to unintentional offenses.lm Nevertheless, since some juris- 
dictions have ruled otherwise, a sounder approach entails revamping 
unclear statutes to specify whether a person can be an accomplice to 
an unintentional crime. Patterning accomplice statutes after Cate- 
gory Three statuteslM will help to avoid notice and ambiguity prob- 
lems. These statutes specify that the gravamen of accomplice liability 
is intentionally aiding in the principal's conduct and possessing the 
mental culpability required by the underlying crime. Courts inter- 
preting Category Three statutes have had little difficulty imposing 
accomplice liability for unintentional crimes.1o5 Even in Category . 
Three jurisdictions, however, courts must carefully evaluate whether 
the secondary actor's intent was directed to the specific conduct 
causing harm. 

mentary at 312 11-42, 321-22 n.71; see also id. 5 2.04 commentary at 34 Tentative 
Draft No. 1,1953). However, drafting one general statute, section 2.06 I 4), to ad- 
dress competing goals was unwise because it fails to use language specific to each 
situation. Thus, it is unclear exactly what section 2.06(4) covers. Looking to legis- 
lative history to ascertain the drafters' intent, when they intended competing goals 
is unhelpful since on the one hand, the section could be viewed as trying to limit ac- 
complice liability and on the other hand one can find language showing that liability 
is to be extended. Compare Davis, supra note 58, at 97 ("Subsection IV [a state 
corollary to 2.06(4)] broadens the scope of accomplice liability."), with Common- 
wealth v. Bridges, 381 k 2 d  125,127 (Pa. 1977) ("Subsection (d) of 306 [the state 
corollary to 2.061 . . . limits the culpability of accomplices."). 

103. In fact, many courts have examined whether a person can be an accomplice 
to an unintentional crime, notwithstanding legislative language that suggests oth- 
envise. See Weidler v. State, 624 So. 2d 1090,1091 (Ala. Crim. App. 1993); People 
v. Wheeler, 772 P.2d 101, 103 (Colo. 1989); State v. Foster, 522 A.2d 277, 283 
(Conn. 1987). However, since some courts in jurisdictions with Category Two ac- 
complice statutes have ruled that they do not have the power to extend accomplice 
liability to unintentional crimes, the issue remains uncertain. See Fight v. State, 863 
S.W.2d 800,802-03 (Ark. 1993); State v. Etzweiler, 480 A.2d 870,874 (N.H. 1984). 

104. See supra notes 51-52 and accompanying text. 
105. See, e.g., People v. Hayhart, 533 N.E.2d 657 (N.Y. 1988). In Flayhart, de- 

fendants, who were charged as accomplices to criminally negligent homicides, 
claimed that the New York accomplice statute required a secondary actor to inten- 
tionally aid the principal to "'fail to perceive a substantial and unjustifiable risk' of 
death," and that this was logically impossible. Id at [need page]. The New York 
Court of Appeals rejected this construction of section 20.00, stating: 

Penal Law § 20.00 imposes accessorial liability on an accomplice not 
for aiding or encouraging another to reach a particular mental state, 
but rather for intentionally aiding another to engage in conduct which 
constitutes the charged offense while himself 'acting with the mental 
culpability required for the commission' of that offense. 

Id; accord State v. Foster, 522 A.2d 277 (Conn. 1987). 
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Some courts are unnecessarily restrictive, while others go be- 
yond the proper reaches of accomplice liability whether because of 
martfully phrased accomplice statutes or independent judicial mis- 
apprehension of the proper focus of accomplice liability's intent re- 
quirement. The following subsections discuss judicial treatment of 
this issue. 

B. Overextension of Accomplice Doctrine 

In comporting with a refined definition of accomplice liability's 
intent requirement that focuses on the actor's intent to promote or 
facilitate the principal's acts, courts should adhere to other aspects of 
traditional accomplice rules, specifically the rejection of the natural 
and probable consequence doctrine.'06 Additionally, they must dis- 
tinguish between accomplice liability based on the commission of an 
unlawful act from accomplice liability based on the commission of a 
lawful act in a reckless or negligent manner. Finally, courts should 
reject knowledge as the requisite mens rea in favor of intent to pro- 
mote the principal's conduct. Some courts have failed to do so, and 
the result has been an unwarranted expansion of accomplice liability 
doctrine. 

1. The natural and probable consequence doctrine 
In examining whether the secondary actor meets the intent re- 

quirements of accomplice rules for unintentional crimes, courts must 
differentiate between acts that the accomplice intends to aid and 
those that are merely a foreseeable consequence of the aid; only the 
former should lead to liability. This rule parallels the analysis of the 
extent of a secondary actor's culpability when intending to aid the 
commission of a specific crime but the principal commits crimes be- 
yond what the secondary actor intended. In such a case, commenta- 
tors overwhelmingly reject the natural and probable consequence 
doctrine which would extend accomplice liability to those offenses 
that are merely foreseeable.lo7 Analogously, when assessing accom- 
plice liability for crimes based on recklessness or negligence, courts 
should limit liability to those acts the accomplice intended to pro- 
mote. 

106. See supra notes 31-33 and accompanying text. 
107. See supra note 33 and accompanying text. But see supra note 31 and ac- 

companying text. 
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Limiting liability makes sense because a distinction exists be- 
tween situations where the secondary actor actively encourages the 
principal to engage in specific conduct that causes the unintended 
harm, such as in McVay or the speeding-to-the-airport scenario, from 
instances where the secondary actor intends that the principal engage 
in reckless behavior but does direct the specific act that causes harm, 
such as many of the drag-racing and assault cases. Accomplice liabil- 
ity should not apply in the latter situations because the principal's 
culpability stems from conduct that differs or exceeds what the ac- 
complice intended, albeit that the principal's acts may be foresee- 
able.las Yet some jurisdictions have extended accomplice liability to 
just these types of situations under a general finding that the in- 
tended aid resulted in foreseeable acts.''' 

In the Wheeler assault case, there was no evidence that the de- 
fendant intended to aid her common-law husband's specific act of 
stabbing the victim."' At best, one could argue that she intended to 
aid in his fight with the victim and the stabbing was a natural and 
probable consequence of the initial fight. Similarly, in the drag rac- 
ing cases, the secondary actor intends only to promote the act of 
driving at high speeds. Although it may be foreseeable to the secon- 
dary actor that his adversary may drive erratically by swerving 
around and passing other cars, one cannot say that the secondary 
party intended those specific acts. The courts should find that this 
lack of intent precludes the imposition of accomplice liability should 
a death result from the drag race."' Cases that impose accomplice 

-- - 

108. See Kadish, supra note 5, at 348. Professor Kadish gives as an example the 
situation where a person gives his car keys to an intoxicated individual. Kadish 
would hold the car owner only guilty of being an accomplice to the crime of driving 
under the influence of alcohol. He would not find the secondary party guilty of in- 
voluntary manslaughter for the particular acts of reckless driving such as driving 
over a median that the accomplice did not intend because, while these acts may be 
probable or foreseeable, they are not what the accomplice intended. See id. 

109. See Simmons v. State, 649 So. 2d 1282 (Ala. 1994) (holding that defendant 
who shot into crowded street could be convicted of reckless murder as an accom- 
plice based on his knowledge that the principal was engaging in reckless conduct 
and his intentional assistance and encouragement thereof); State v. Garza, 916 P.2d 
9 (Kan. 1996) (holding that where defendant and another were engaged in a gun- 
fight, defendant could be properly convicted of murder of bystander under the the- 
ory of accomplice liability although he did not fire the fatal shot because the two 
were acting in concert as to bystanders and the defendant's participation could be 
considered encouragement); People v. Abbott, 84 A.D.2d 11 (N.Y. App. Div. 1981) 
(drag-racing participant was guilty in death of bystander). 

110. See People v. Wheeler, 772 P.2d 101,103 (Colo. 1989). 
111. Where the victim is a co-participant, accomplice liability is precluded be- 
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liability for unintentional crimes upon a generalized finding that the 
principal's acts were foreseeable violate the rejection of the natural 
and probable consequence doctrine and are unwarranted extensions 
of accomplice liability. The danger of the imposition lies in the risk 
of punishing a person who does not possess the requisite intent.'* 
Since the natural and probable consequence doctrine flouts the most 
fundamental tenet of criminal law that punishment be based on 
blameworthiness, courts should be especially mindful of it when as- 
sessing accomplice liability for unintentional crimes. 

2. Misdemeanor-manslaughter rule 

Involuntary manslaughter can take two forms: (1) unintended 
deaths that occur as a result of a lawful act committed in a reckless or 
negligent manner; or (2) unintended deaths that occur during the 
commission of an unlawful act.l13 Historically, lawmakers and com- 
mentators have referred to the latter as misdemeanor-manslaughters. 
Under this rule, a person who commits an unlawful act is responsible 
for a death that occurs in its commission, without regard to a culpable 
mental state with respect to the death."4 Commentators who view 
the misdemeanor-manslaughter doctrine as a junior version of the 
felony-murder rule have leveled the same harsh criticism against 

cause homicide statutes typically call for causing the death "of another." State v. 
McFadden, 320 N.W.2d 608,610 (Iowa 1982). Some courts have applied a causa- 
tion analysis to this type of situation and have ruled that the surviving racer is liable 
because it is foreseeable that a death would occur. See id at 610-14 (stressing that 
causation is based on concepts of foreseeability, whereas accomplice liability is 
based on concepts of intent). But see Commonwealth v. Root, 170 A.2d 310,314 
(Pa. 1961). 

Courts have been more willing to impose both direct and derivative liability 
against a drag-racer when the death is of a non-participant. See McFaddn, 320 
N.W.2d at 610; Abbott, 445 N.Y .S. at 347. 

112. Some courts and commentators have stressed the danger of inappropriate 
punishment. See, e.g., Jacobs v. State, 184 So. 2d 711 @a. Dist. Ct. App. 1966) 
(Carroll, J., dissenting); see generally Dressler, supra note 5, at 93 (suggesting that 
accomplice liability rules may be unjust and not counter-utilitarian because they are 
not tied to the doctrine of causation). 

113. See supra note 54. 
114. The unlawful act typically is a misdemeanor, although courts have held that 

it can encompass civil wrongs and felonies that do not fall within the scope of fel- 
ony-murder rules. See generally LAFAVE & SCOTT, supra note 5, at 675-76 
(discussing the "Unlawful-Act Involuntary Manslaughter" rule and the vagueness 
of the expression "Unlawful Act"). See also Martin R Gardner, The [Mens Real 
Enigma: Observations on the Role of Motive in the Criminal Law Past and Present, 
1993 UTAH L. REV. 635,705-06 (discussing the versanti in re illicitae principle that 
one who acts unlawfully should be held responsible for all the consequences of his 
conduct). 
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both-they impose punishment without regard to blame."' The only 
mens rea needed for misdemeanor-manslaughter is the mental state 
required to commit the underlying crime. Consequently, a person 
may be an accomplice to misdemeanor-manslaughter solely on proof 
that he or she intended to aid another in the commission of the un- 
derlying offense.'I6 

The misdemeanor-manslaughter doctrine has a significant im- 
pact on the issue of accomplice liability for unintentional crimes. 
Professors LaFave and Scott note that the problem of whether a per- 
son may be an accomplice to an involuntary manslaughter "does not 
exist when the involuntary manslaughter is of the unlawful-act 
type.""' This is so because the secondary actor need not have any 
mental state with regard to the death. Intentional aid in the comrnis- 
sion of the predicate offense will suffice to impose liability for the re- 
sulting death."' Therefore, the entire issue of whether a person can 
be an accomplice to an unintentional crime is side-stepped; liability 
for the unintentional manslaughter is boot-strapped to liability for 
the underlying misdemeanor. 

Courts, however, sometimes fail to note the distinction between 
the two types of involuntary mansla~ghter."~ For example, in Men- 
dez v. State'" the Court of Criminal Appeals of Texas considered 
whether a defendant could be an accomplice to involuntary man- 
slaughter that resulted from a random shooting by the defendant's 
companion. Although the court specified that "[tlhe gist of our in- 
voluntary manslaughter offense is reckless conduct," in affirming 

115. See, e.g., MODELPENAL CODE § 210.3 commentary at 77. 
116. See LAFAVE & SCOTT, supra note 5, at 584 n.102. 
117. Id at 584. 
118. Id at 585. 
119. See, e.g., State v. Satern, 516 N.W.2d 839 (Iowa 1994); Wade v. State, 124 

S.W.2d 710 (Tenn. 1939). But see State v. DiLorenzo, 83 A.2d 479 (Corn. 1951). 
Part of the problem is based on judicial conflict as to whether lawful acts committed 
recklessly may serve as the predicate "unlawful act." See LAFAVE & SCOTT, supra 
note 5, at 676 11.13. Another problem is that some jurisdictions temper the misde- 
meanor-manslaughter doctrine with rules that the actor is responsible only for 
deaths that are a foreseeable consequence of the predicate misdemeanor. See id. at 
676-77. Perhaps the best solution is to continue the trend of modern legislatures 
and abolish misdemeanor- manslaughters, leaving involuntary manslaughter solely 
for reckless or negligent homicides. Not only are misdemeanor-manslaughters in- 
compatible with modem criminal law theory which imposes punishment based on 
individual blameworthiness, (the problems noted here also lend support for its 
abolition.) 

120. 575 S.W.2d 36 (Tex. Crim. App. 1979). 
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defendant's conviction, the court relied extensively on.rnisdemeanor- 
manslaughter  case^.'^' 

This lack of judicial precision is troublesome because it can lead 
to sloppiness in the courts' examination of the parameters of ac- 
complice liability for unintentional crimes based on recklessness or 
criminal negligence. Broad pronouncements that precedent exists for 
holding that a person may be an accomplice to an involuntary man- 
slaughter may cause some courts to take a superficial approach in 
their examination of the scope and extent of such liability.lp Courts 
must be wary of relying on precedent that, in fact, is not on point be- 
cause the issue involved a different type of involuntary manslaughter. 
Instead, courts must take care to scrutinize the factual underpinnings 
of a case to ensure that the secondary actor's liability is predicated on 
his intent to aid in the specific harm-producing acts. 

3. Knowledge v. purpose 
As discussed in Part 11, many jurisdictions reject knowledge as 

an acceptable mens rea for accomplice liability. With specific intent 
crimes, the secondary actor must do more than just have knowledge 
of the offense that the primary actor is planning to commit; he must 
have the intent to promote or facilitate the commission of the of- 
fense. The courts should apply a parallel mens rea requirement be- 
fore imposing accomplice liability for unintentional crimes and re- 
quire that the accomplice intend to promote the commission of the 
culpable act. Against this backdrop, the holdings of cases that have 
imposed accomplice liability upon car owners for their drivers' acts 
are called into question.'" A classic scenario involves the automobile 
owner who lends his or her car to a drunk driver. Under a strict mens 
rea analysis, the owner has the intent that the principal drive, but 
query whether the owner intends that the driver commit the specific 
acts that cause the unintentional harm.u4 

121. I d  at 37-38. The Mendez court relied on Wade v. State, 124 S.W.2d 710 
(Tenn. 1939), and Black v. State, 133 N.E. 795 (Ohio 1921). In both cases liability 
was predicated on aiding the commission of an unla~vful act. See State v. Satern, 
516 N.W.2d 839 (Iowa 1994) (holding defendant vicariously liable for the acts of his 
friend with whom he had gone drinking and allowed to drive his truck). 

122 See, e.g., People v. Turner, 336 N.W.2d 217 (Mich. Ct. App. 1983) (citing 
Mendez as support for principle that one can be an accomplice to involuntary man- 
slaughter based on reckless conduct). 

123. See supra note 39 and accompanying cases. 
124. Interestingly, in People v. Marshall, 106 N.W.2d 842 (Mich. 1961), where the 

court refused to find a car owner to be an accomplice where he was home at the 
time of the fatal accident, the court noted that the owner was guilty only of a statute 
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The car owner cases are similar to the archetypal example of the 
gun supplier selling a gun to someone whom the supplier knows is 
planning to kill his or her spouse. The court in United States v. Peoni 
ruled that knowledge was insufficient for accomplice liability.''' The 
supplier would not be an accomplice to first-degree murder because 
the supplier lacked the necessary intent to aid in the commission of 
the offense. Yet is it not true that the supplier intended to sell the 
principal the gun? Of course it was the supplier's conscious objective 
to do so. The supplier is not an accomplice because the supplier did 
not do so with the intent that the principal kill his or her spouse; at 
best the supplier had knowledge of what the principal intended. 
Therefore the gun supplier could only be guilty of criminal facilita- 
tion. By analogy, th; car supplier's liability should be similarly lim- 
ited.Iz6 

Some commentators have acknowledged that holding the secon- 
dary actor as an accomplice to an unintentional crime does not vio- 
late the Peoni principles because the accomplice is being held to the 
same mens rea requirement as the principal actor and that it 'is not 
unjust to punish the accomplice as a perpetrator.In This may very 
well be true, but it does not obviate the primary consideration that 

that made it punishable for the owner of an automobile to "knowingly . . . pennit it 
to be driven by a person" who was intoxicated. Id at 844 (emphasis added). One 
may take this statement to mean that the owner acted only with knowledge rather 
than the requisite intent for accomplice liability, and that this was a reason for ex- 
culpating the defendant. 
125. See supra note 23 and accompanying text. 
126. This is particularly so if the car owner is not in the car with the driver at the 

time of the accident. Some courts have held that the owner's ,failure to stop the 
driver is silent encouragement of the reckless behavior and therefore fulfills the 
mens rea of accomplice liability. See Kadish, supra note 5, at 348 n.50. 

Because courts have ruled that a secondazy actor may be convicted of a dif- 
ferent level of homicide than a primary actor, in the gun supplier situation, it ap- 
pears possible that in jurisdictions whose accomplice statutes contain a section akin 
to Model Penal Code section 2.06(4), the gun dealer could be guilty of an uninten- 
tional homicide. This is because the dealer intended to aid in the commission of P's 
act of purchasing the gun, and one assumes that the prosecutor could easily prove 
the dealer was reckless as to the risk that the gun would be used to kill someone. 
Such a finding has serious implications. First, because it holds the supplier respon- 
sible for a form of homicide, it conflicts with the judicial ruhgs and legislative di- 
rectives that accomplice liability not be based on a mens rea of knowledge, particu- 
larly in the commercial setting. See supra notes 21-22 and accompanying text. 
Second, it calls into question the necessity of criminal facilitation statutes, which 
were enacted as a means of imposing some sanction upon suppliers and providers. 
Legislatures may need to take specific corrective action if this is not the result they 
desire. 
127. See LAFAVE & Scorn, supra note 5, at 585. 
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the secondary actor acts with intent to promote the specific act that 
causes the harm. 

C. Improperly Narrow Use of Intent 
Some courts have ruled that, as a matter of law, it is logically im- 

possible to intend to aid the principal in performing a reckless or 
negligent crime.'28 For example, with unintentional homicides, these 
courts reason that it is impossible to find that the secondary actor 
"knew that the principal intended to perpetrate an unintentional 
killing."'2g In fact, the intent element is satisfied if the accomplice has 
the conscious objective that the principal perform certain specific acts 
which are reckless or negligent. It is not necessary that the accom- 
plice intend that the result occur any more than it is necessary that 
the principal intend the result. 

We can make an analogy to the law of reckless endangerment on 
this point. A person is guilty of reckless endangerment when that 
person "recklessly engages in conduct which creates a substantial risk 
of serious physical injury to another person."m Courts have inter- 
preted this language to mean that a person is liable for engaging in 
conduct with a conscious awareness that a substantial and unjustifi- 
able risk of harm exists.'31 Moreover, a number of courts have found 
defendants guilty of reckless endangerment as  accomplice^.'^^ None 

128. See, e.g., Fight v. State, 863 S.W.2d 800,805 (Ark. 1993); State v. Etzweiler, 
480 k 2 d  870,874 (N.H. 1984); People v. Wheeler, 772 P.2d 101 (Colo. 1989); cf. 
Echols v. State, 818 P.2d 691 (Alaska Ct. App. 1991) (reversing a conviction of first- 
degree assault because the defendent merely acted recklessly, but did not intend for 
her daughter to suffer serious injury Erom defendant's husband beating the daugh- 
ter). 

129. Wheeler, 772 P.2d at 105; see Etzweiler, 480 A.2d at 874-75. 
130. N.Y. PENAL LAW § 120.20 (McKinney 1987). Reckless endangerment stat- 

utes were enacted to criminalize unintentional conduct that fell short of causing 
harm to another. See N.Y. PENAL LAW ARTICLE 120 PRAC~ICE COMMENTARY at 
126. Some courts have interpreted their jurisdictions' attempt statutes to allow a 
crime of attempted reckless manslaughter. See, e.g., People v. Thomas, 729 P.2d 
972 (Colo.1986) (en banc). Most courts and commentators have rejected this ap- 
proach and hold that reckless conduct that does not result in harm is punishable 
only under a reckless endangerment statute. See supra notes 84 and 121-22 and ac- 
companying text on the parallels between attempted manslaughter and accomplice 
to manslaughter. 

131. See, e.g., Albrecht v. State, 658 A.2d 1122 (Md. Ct. Spec. App. 1995); Raine- 
salo v. P.A., 566 N.W.2d 422 (N.D. 1997); People v. Einaugler, 208 A.2d 946 (N.Y. 
App. Div. 1994); Commonwealth v. Silay, 694 k2d 1109 (Pa. Ct. 1997); State v. 
Brooks, 658 A.2d 22 (Vt. 1995). 

132 See, e.g., People v. Albritton, 629 N.Y.S.2d 270 (1995); cf: People v. Smith, 
543 N.Y.S.2d 511 (1989) (holding the defendant not guilty based on insufficient evi- 
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of these cases has questioned the applicability of accomplice liability 
to the crimes of reckless endangerment. Implicit in these cases is the 
finding that the person intended to engage in the conduct but was 
reckless as to the risk of harm resulting therefrom.133 Analogously, in 
assessing accomplice liability for unintentional homicides, courts 
need only find that the secondary actor intended to have the principal 
engage in reckless conduct, not that the secondary actor intended 
that the result occur. 

Similar reasoning has allowed some jurisdictions to find that one 
may attempt to commit an unintentional crime.IN The Supreme 
Court of Colorado is the foremost proponent of this position. In a 
series of cases, it has stressed that what is significant is the actor's in- 
tent to engage in certain conduct rather than an intent to commit an 
offense.I3' This shift in focus away from the result has allowed the 
Colorado courts to hold that even if a crime is unintentional, one may 
take steps to attempt it.136 

The reasoning employed by the courts in an attempt and reckless 
endangerment cases is instructive on what the courts' focus should be 
in the accomplice arena. As these courts make clear, we can find that 
the secondary actor possessed the requisite intent by focusing on the 

- - - - - - -- - 

dence that either he or his accomplice engaged in reckless conduct). 
133. The finding of intentional conduct is not explicitly made because the grava- 

men of the offense is the performance of the conduct with reckless disregard of the 
risks. Intentional conduct in this sense is nothing more than voluntary behavior. 

134. See State v. Galan, 658 P.2d 243 (Ariz. Ct. App. 1982); Thomas, 729 P.2d 
972. ~ ~ 

135. See Thomas, 729 P.2d at 975; People v. Castro, 657 P.2d 932, 938 (Colo. 
1983) (en banc); cf: Wheeler, 772 P.2d 101 (allowing accomplice liability for an unin- 
tended crime). 

The emphasis of the Colorado Supreme Court on the intent to perform the 
culpable act is correct. See supra note 84 and accompanying text. However, this 
Article takes issue with the extent of the Colorado court's reach. It has held that 
one may be an accomplice to an unintentional crime by borrowing the reasoning 
employed in the attempt cases. However, it has not focused on whether the secon- 
dary actor intended to aid in the very act that results in harm. Accordingly, its ex- 
tension of accomplice liability for unintended crimes is too broad. 

136. See supra note 129 and accompanying text. As noted earlier, most courts 
have found that it is illogical to attempt to commit an unintentional crime. See su- 
pra note 92. An in-depth analysis of whether one can attempt to commit an unin- 
tended crime is beyond the scope of this Article; however, it appears that the same 
reasoning that allows one to be an accomplice to an unintended crime by focusing 
on the intent to commit an act that may unintentionally result in harm can be used 
in the attempt arena See Wheeler, 772 P.2d 101. But see State v. Foster, 522 A.2d 
277, 281 (Conn. 1987) (distinguishing accessory liability from attempt liability by 
stating, in dicta, "persons cannot attempt or conspire to commit an offense that re- 
quires an unintended result"). 
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conduct promoted rather than on the intent to cause a particular re- 
sult. The harm engendered by an unnecessarily restrictive view of 
the term "intent" is the failure to punish blameworthy conduct. This, 
in turn, eliminates the potential for deterring others from promoting 
culpable conduct. 

Another improper ground for a court's refusal to apply an ac- 
complice theory of liability to an unintentional crime is by making a 
distinction between crimes based on recklessness from those based 
on negligence, allowing accomplice liability only in the former.'" 
These courts appear to base this categorization on the subjective 
awareness of the risk involved. As the courts in one jurisdiction rea- 
soned, as a matter of law, an accomplice cannot aid in a crime that 
the principal was unaware that he was committing, although he could 
aid in one where the principal was aware that a risk of harm existed.13' 

Courts that use the presence or absence of subjective risk aware- 
ness by the principal as the litmus test of whether accomplice liability 
exists again improperly focus on the principal's state of mind. Proper 
analysis should examine whether the secondary actor had the con- 
scious objective to have the principal engage in an act, and whether 
both the secondary actor and the perpetrator knew or should of 
known of a substantial and unjustifiable risk that harm will result. 

The doctrinal components of accomplice liability do not neatly 
address the issue of accomplice liability for unintentional crimes since 
complicity rules typically require that one intend to aid in the com- 
mission of a crime. Allowing accomplice liability for unintentional 
crimes does not, however, involve an extension of accomplice doc- 
trine, but merely merits a refocusing of its intent requirements away 
from the results produced by the principal and toward the conduct 
producing the result. Courts that have been imprecise in their appli- 
cation of accomplice liability doctrine to unintentional crimes have 
not refined the focus of their intent inquiry. This is due in part to the 
inexact language of many complicity statutes and also because of a 
misapprehension of the form and extent of complicity's intent re- 
quirements. To comport with the protection offered by this stringent 

137. See, e.g, Wheeler, 772 P.2d at 107 (Erickson, J., dissenting); State v. Etz- 
weiler, 480 A.2d at 870,875 (N.H. 1984). 

138. See Etzweiler, 480 A.2d at 874. 
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intent requirement, courts must ensure that they are neither overin- 
clusive by allowing liability to rest on merely foreseeable or knowing 
acts, nor underinclusive by improperly limiting accomplice liability to 
intentional crimes. 
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