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eating better, and getting more rest.'”? Some women seek prenatal care, and others try to find
drug treatment. However, many have found health care professionals to be unsympathetic and
judgmental,' which may lead them to withhold information about their drug use in the future.'”*
Many pregnant women delay seeking prenatal care or skip appointments in order to avoid being
screened for drugs, which they fear could result in being reported to child protective services.'”
Indeed, this fear is well-founded.'®®

1. Treatment for Pregnant Drug Users

As is the case with other women who use drugs, pregnant drug users face many barriers
to obtaining competent, integrated health care that addresses their mental and physical health
needs, as well as their substance abuse.'”’ Pregnant women face additional hurdles due to
pregnancy—their need for treatment is immediate, yet historically, many women have had
difficulty in obtaining a “slot” in any treatment program, let alone one designed to meet the
special needs of pregnant and parenting women.'”® Many pregnant drug users find that health

192 MURPHY & ROSENBAUM, supra notc 38, at 73-74; scc also Kissin ct al., supra notc 180, at 32 (suggesting

that women reducc their usc of drugs on which they arc not dependent despite their inability to reduce their use of other
drugs).

93 See, e.g., Lambert, supra note 163, at 171; Howell, supra note 152, at 209.

See MURPHY & ROSENBAUM, supra notc 38, at 88-89, 93 (discussing a wide range of responscs by hcalth
carc providers to their patients’ disclosurc of drug usc); Sarah C. M. Roberts & Amani Nuru-Jcter, Women's Perspectives

on Screening for Alcohol and Drug Use in Prenatal Care, 20 WOMEN’S HEALTH ISSUES 193, 194-98 (2010).
195

194

Roberts & Nuru-Jeter, supra note 194, at 196-98. Prcgnant women’s fear of losing custody of the babics
they carry and desire to regain custody of older children motivate many of them to seck substance abusc treatment, cven
thcy may be less than candid with health care professionals out of fear that those profcssionals will disclose their
confidences to governmental authoritics. /d.; see also Dianc Phillips ct al., Factors that Influence Women's Disclosures of
Substance Use During Pregnancy: A Qualitative Study of Ten Midwives and Ten Pregnant Women, 37 J. DRUG ISSUES
357, 359, 367-68 (2007).

% In most states, physicians and othcr health carc professionals arc mandated to report suspected child

abusc or neglect to child protective services. In fourteen states and the District of Columbia, prenatal drug cxposure is
explicitly defined as evidence of child abusc. CHILD WELFARE INFO. GATEWAY, U.S. DEP’T OF HEALTH & HUMAN SERV.,
DEFINITIONS OF CHILD ABUSE AND NEGLECT: SUMMARY OF STATE LAWS 1 2009, available at www.childwelfarc.gov;
see, e.g., ARIZ, REV. STAT. § 8-201 (22). A referral to child protective services triggers an investigation, which in turn
will start the clock ticking on mandatory dccision-making about termination of parcntal rights under the Adoption and
Safc Families Act of 1997 (AFSA), which authorizes the termination of parental rights if children have been in foster care
for fiftcen of the previous twenty-two months. See Annctte R. Appell, Protecting Children or Punishing Mothers: Gender,
Race, and Class in the Child Protection System, 48 S.C. L. REv. 577, 581-589 (1997); Catherinc J. Ross, The Tyranny of
Time: Vulnerable Children “Bad” Mothers and Statutory Deadlines in Parental Termination Proceedings, 11 VA. J. SocC.
PoL’Y & L. 176, 196-217 (2004).

97 See Weiss ct al., supra note 133, at 250-51; Whitcford & Vitucci, supra note 150, at 1373-74. In
addition, as noted, many women are likely to avoid the public health care system, which is the only system they can

access, if it means that their drug use will be detected and reported to authoritics. /d. at 1374.

198 See Janc E. Corrarino ct al., Linking Substance-Abusing Pregnant Women to Drug Treatment Services: A

Pilot Program, 29 J. OF OBSTETRIC, GYNECOLOGIC, & NEONATAL NURSING 369, 370 (2000) (cxplaining that less than ten
percent of pregnant women who are substance abusers receive treatment for their addictions); see also Walter B. Connolly,
Jr. & Alison B. Marshall, Drug Addiction, Pregnancy, and Childbirth: Legal Issues for the Medical and Social Services
Communities, 18 CLINICS IN PERINATOLOGY 147, 180-81 (1991) (suggesting that many drug programs declined to provide
carc cither out of a fear of icgal liability if thc woman or fetus should be injured or because many women lacked public or
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care providers fail to understand their difficulties in reducing or abstaining from drug use, while
substance abuse treatment programs often ignore the physical and psychological realties of
pregnancy.'”  Other barriers to treatment include lack of public funding for substance abuse
treatment, lack of coordinated substance abuse and mental health treatment, and transportation
difficulties.”® Women who already have children face an uphill battle when searching for
inpatient treatment that allows them to keep their children with them.””’ Many experts believe
that inpatient treatment or intensive outpatient treatment, particularly in programs that
accommodate women with children, are most likely to achieve long-term abstinence or reduction
in drug use; however, there are so few programs that the studies are inconclusive.” In addition,
while many programs support women while they are pregnant, fewer offer services to new
mothers.*® Because the reality is that caring for a newborn is a daunting prospect under the best
of circumstances, many mothers relapse and increase their drug use under the stress of
parenting.”®*

1I1. DETERRENCE

Deterrence has been a pillar of Anglo-American jurisprudence for centuries, serving,
along with retribution, as an essential justification for the imposition of punishment.”® In its
narrowest form, deterrence refers simply to the idea that fear of punishment motivates potential
offenders to abide by the law.*®® Jeremy Bentham was an earlier proponent of this view of
deterrence. He postulated that a rational actor—“economic man”—would calculate the risks of
being apprehended, convicted, and punished and compare them with the potential benefits of a

private health insurance). In the 1980s, many substance abuse treatment programs would not accept pregnant women,
although by the carly 1990s more programs were open to pregnant women. Wendy Chavkin, supra note 172, at 9; Vicki
Breitbart ct al., supra notc 150, at 1660. Whilc the situation has improved somewhat, it is still frequently difficult to find a

trcatment slot. Bernstein et al., interview, supra note 148.

199 Pursley-Crotteau, supra notc 189, at 57-59, 61.

See Whiteford & Vitucci, supra note 150, at 1373-74; WOMEN’S LAW PROJECT, RESPONDING TO THE
NEEDS OF PREGNANT AND PARENTING WOMEN WITH SUBSTANCE ABUSE DISORDERS IN PHILADELPHIA 4-5, 8-10, 35

(2002) (on file with the author).
201

200

See Pursley-Crotteau, supra notc 189, at 62.

22 Nishimoto & Roberts, supra note 162, at 176-77; Jan Copeland, A4 Qualitative Study of Self-Managed
Change in Substance Dependence Among Women, 25 CONTEMP. DRUG PROBS. 321, 359, 370-71 (1998) (describing a

study of recovered addicts in Australia).

23 See Brigham et al., supra note 104; Hcil ct al., supra note 105; Donatelle ct al., supra note 107.

24 See generally Donatelle et al., supra note 107, at S173 (discussing new mothers’ frequent relapse and

difficulties abstaining from smoking); Brindis et al., supra note 150, at 116 (describing the need for varied post-partum
services); see also Diane M. Morrison et al., Beliefs About Substance Use Among Pregnant and Parenting Adolescents, 8
J. RES. ON ADOLESCENCE 69, 80, 87-88 (1998).

25 See, e.g., Johannes Andenaes, Deterrence, in ENCYCLOPEDIA OF CRIME AND PUNISHMENT 507, 508
(2002); see also Paul H. Robinson & John M. Darley, The Role of Deterrence in the Formulation of Criminal Law Rules:
At Its Worst When Doing Its Best, 91 GEO. L.J. 949, 950 (2003).

26 Robinson & Darley, supra note 205, at 950. Scholars also refer to thc moral educational effect of the

criminal sanction on society over a period of years: the idea that punishment sends a message that certain conduct is
morally wrong. Andenaes, supra note 205; see also ANDREW VON HIRSCH ET AL., CRIMINAL DETERRENCE AND
SENTENCE SEVERITY: AN ANALYSIS OF RECENT RESEARCH 3 (1999).
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crime when deciding whether or not to commit it.*”’ Bentham hypothesized that three factors are
central to a criminal sanction’s deterrent effect: the certainty, severity, and celerity (swiftness) of
punishment.?® In the twentieth century, economists like Gary Becker and George Stigler of the
University of Chicago developed detailed formulae to describe the predicted calculations, both by
the state, in considering the proper penalties to deter criminal acts, and by potential offenders, in
evaluating the benefits and drawbacks of committing particular crimes’® More recently,
psychological research has challenged these “rational choice” models, showing that a person’s
values (including views about the legitimacy of the law-making body and the morality of specific
behavior) can significantly affect the deterrent capability of a particular criminal law and that
governmental efforts to enhance the perceived legitimacy of the law-making body can lead to a
more law-abiding society.*'®

Scholars tend to agree that deterrence works in the most general sense. The existence of
a system of investigation, prosecution, conviction, and punishment for crimes serves to decrease
the overall amount of crime committed.”’’ Yet most criminal justice policy decisions involve
questions of marginal, rather than absolute, deterrence; that is, an evaluation of the difference that
a particular change in sentence severity or law enforcement policy will have on crime rates. Thus,
what is hotly debated in political circles, although less so in academic ones, is the relative
importance of deterrence’s underlying pillars: certainty, severity, and celerity of punishment.

Most politicians emphasize sentence severity as the key to cutting crime, as the wave of
get tough legislation enacted in the 1970s, ‘80s and ‘90s, such as the “three strikes and you’re
out” laws and the greatly enhanced drug penalties enacted by the federal and state governments as

27 Robert J. MacCoun, Drugs and the Law: A Psychological Analysis of Drug Prohibition, 113 PSYCHOL.

BULL. 497, 498 (1993) (citing JEREMY BENTHAM, AN INTRODUCTION TO THE PRINCIPLES OF MORALS LEGISLATION
(1948)). Cesarc Beccaria articulated a similar position in ON CRIMES AND PUNISHMENTS. Greg Pogarsky, Identifying
“Deterrable” Olffenders, Implications for Research on Deterrence, 19 JUST. Q. 431, 431 (2002) (citing CESARE

BECCARIA, ON CRIMES AND PUNISHMENTS (1964) (H. Paolucci trans., 1963)).

208 MacCoun, supra note 207, at 498; see also Tom R. Tyler & John M. Darley, Building a Law-Abiding

Society: Taking Public Views about Morality and the Legitimacy of Legal Authorities into Account When Formulating
Substantive Law, 28 HOFSTRA L. REV. 707, 711-13 (2000) (describing the social control model of deterrence), see also
KADISH ET AL., supra note 34, at 90-91 (citing EMILE DURKHEIM, THE DIVISION OF LABOR IN SOCIETY 62-63 (W.D. Halls
trans., 1984).

29 Stigler, supra note 32, at 526-31.

210 MacCoun, supra note 207, at 503 (indicating that the perceived morality of an act affects the deterrent

powers of particular punishments); see also Tyler & Darley, supra note 208, at 714 (describing the impact of morality on
deterrence); Yifat Kivetz & Tom R. Tyler, Tomorrow I'll Be Me: The Effect of Time Perspective on the Activation of
Idealistic Versus Pragmatic Selves, 102 ORG. BEHAV. & HUM. DECISION PROCESSES 193, 196, 208-09 (2007) (suggesting
that social context influences the ways that people perceive justice). The psychological literaturc may also be scen as
complementing the views of classical deterrence scholars, such as Andanaes and Von Hirsch, as well as sociologists like
Durkheim who assert that a criminal prosecutions scrves a critical function as a boundary marker—an explicit, public
notice that certain conduct is and is not tolerated in a particular socicty. As Marty Hoffman explains, Durkheim agrees
with Freud that “most people do not go through life viewing socicty’s moral norms as cxternal, coercively imposed
pressures to which they must submit;” rather, these norms gradually become internalized as part of the person’s motivation
system which can then lead them to be more law-abiding. ToM R. TYLER & YUEN J. HUO, TRUST IN THE LAW:
ENCOURAGING PUBLIC COOPERATION WITH THE POLICE AND COURTS 102 (2002) [hercinafter TRUST IN THE LAW] (citing
Marty Hoffman, Moral Internalization: Current Theory and Research, in 10 ADVANCES IN EXPERIMENTAL SOCIAL
PSYCHOLOGY 85 (Lconard Berkowitz ed., 1977)).

AT See VON HIRSCH, supra note 206, at 29.



2011} RETHINKING ADDICTION: DRUGS, DETERRENCE, AND THE NEUROSCIENCE REVOLUTION 261

part of the “War on Drugs,” Illustrate.'” This focus on sanction severity is consistent with a
retributive approach to crime control—the belief that people should be punished in accordance
with their [moral] “deserts” and that behavior that is seen as blameworthy should be punished
harshly, regardless of such punishment’s impact on crime rates.*'"?

In contrast, scholars have overwhelmingly concluded that the certainty of punishment is
a much more effective deterrent than severity”'* and urge policy makers to increase the certainty
that offenders will be apprehended and convicted (i.e., by spending more on police road blocks
for drunk driving or increasing border patrols to prevent immigration violations).?'>

Deterrence research emphasizes that deterrence is perceptual. Potential offenders cannot
be deterred unless they perceive that their violations carry a significant risk of apprehension and
conviction.”'® Unless potential offenders learn that the sanction for a particular crime has been
increased or that law enforcement efforts have been expanded, such changes in criminal justice
policy will do little to affect citizens’ behavior.?!” Deterrence scholars have identified the
following five key factors that influence the likelihood that offenders will pay attention to a
change in the risk of sanction:

1) A potential offender must realize that the probability of conviction or the
severity of punishment has changed. . . .

2 MICHAEL TONRY, MALIGN NEGLECT — RACE, CRIME, AND PUNISHMENT IN AMERICA 19 (1995); see also

Robinson & Darley, supra note 205, at 964-65 (discussing “three strikes” and other habitual offender laws); MEDA
CHESNEY-LIND & LISA PASKO, THE FEMALE OFFENDER: GIRLS, WOMEN, AND CRIME 7 (2d cd. 2004) (discussing the
simplistic and punitive approach of many politicians to the problem of drug usc).

23 See, e.g., KADISH ET AL., supra note 34, at 80-81 (citing IMMANUEL KANT, THE PHILOSOPHY OF LAW
(W. Hastic trans., 1887)).

M See Kirk R. Williams & Jack P. Gibbs, Deterrence and Knowledge of Statutory Penalties, 22 SoC. Q.
591, 593 (1981); VON HIRSCH, supra note 206, at 5-6, 14 (defining certainty as “the likelihood of being arrested and
convicted” and “severity” as rcferring both to whether the defendant will be imprisoned if convicted and if so, for how
long); Anthony N. Doob & Cheryl Marie Webster, Sentence Severity and Crime: Accepting the Null Hypothesis, 30 CRIME
& JUST. 143, 187-89 (2003); see also H. LAURENCE R0OSS, CONFRONTING DRUNK DRIVING: SOCIAL POLICY FOR SAVING
LIVES (1992) (summarizing research on “driving under the influence” in the United States and in Europe, which finds that
severe scntences may sometimes result in lower rates of conviction and imprisonment). That certainty is more important
to potential criminals than severity might be predicted from the nature of the American criminal justice system, which
involves many steps, from the initial criminal behavior to the eventual imposition of sanction, including arrcst, formal
charging, trial, and conviction, all of which can occasion the use and abuse of discretion by key actors. Cf. Danicl Nagin,
Criminal Deterrence Research at the Outset of the Twenty-First Century, 23 CRIME & JUST. 1, 34 (1998).

25 VON HIRSCH, supra note 206, at 5-77; ROSS, supra notc 214, at 2-14.
VON HIRSCH, supra note 206, at 6-9. In part, this may be duc to individual variations in the extent to
which pcople consider events in the future to be relevant to them. Studies have found that those “who discount the future
more heavily arc less likely to be deterred by a given punishment.” Shawn Bushway & Peter Reuter, Economists’
Contribution to the Study of Crime and the Criminal Justice System, 37 CRIME & JUST. 389, 405 (2008). Somc rescarch
has shown that when people make decisions whose conscquences will take place in the future, they are more likely to use
an “idcalized” self-concept in their decision-making, whilc when they make near-term decisions, they rely more on an

instrumental, “pragmatic” self-concept. Kivetz & Tyler, supra note 95, at 196, 208-09.
217

216

Williams & Gibbs, supra note 214, at 591; see also Daniel S. Nagin et al., Imprisonment and
Reoffending, 38 CRIME & JUST. 115, 166 (2009) (describing the need for visibility as a requirement that sanctions be “in
your face”); see also ROSS, supra notc 214, at 46-47 (emphasizing the need for changes in penal policy—either
enforcement or severity of sanctions—to be communicated to the public, usually through mass media publicity).
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2) A potential offender must take these altered risks into account when deciding
whether to offend. If offenders act impulsively, or under the influence of drugs
or alcohol, their beliefs about punishment risks may have less impact on their

behavior.
3) A potential offender must believe that there is a non-negligible risk of being
caught. . . . This means that sanctions for prohibitions thought to be poorly

enforced are likely to have only a small deterrent impact.

4) A potential offender must believe that the altered penalty will be applied to
him if he is caught. . . . [This means that if there are multiple contingencies
intervening between apprehension and conviction, an “optimistic” offender may
believe that he will escape the heightened penalty, and thus not be deterred by
it].

5) A potential offender must be willing to alter his or her choices regarding
offending in the light of the perceived change in certainty or severity of
punishment. . . . [If the crime is sufficiently important to the offender] because
of the resources or life-style it provides or the needs it fulfills, then enhanced
certainty or severity of punishment may not make him desist. This has been the
problem, for example, in applying drug prohibitions to active drug users.*'®

In addition, potential offenders are less likely to respond to changes in the severity or
certainty of sanctions if they do not share the community’s value system—i.e., they don’t believe
the conduct is morally wrong or do not have “high [ ] stakes in conventionality.”*'* The threat of
a criminal sanction is most likely to be effective for those who wish to be seen by others as law-
abiding, as well as those who have the most to lose from being convicted and sentenced to
prison.”?® For example, a study of Minneapolis police efforts to reduce domestic violence found
that the most effective strategy was arresting the offender, rather than separating the parties or
giving them advice. However, this intervention worked best where offenders had strong social
relationships within the community and worked “least well where they had little or nothing to
lose.”?*!

A study of thefts committed by active burglars in St. Louis highlighted a different
limitation on deterrence as a crime control tool, by showing that the criminals behaved
“irrationally.” The study found that the burglars ignored the threat of criminal prosecution
whenever they felt themselves “’to be in [situations] of immediate need,””*** which encompassed
both financial exigency and threats to their psychological and social status. Nonetheless, the

28 VON HIRSCH, supra note 206, at 38 (substituting Arabic for roman numerals and using American spelling

of certain words).
219

Id. (citing Nagin, supra notc 217, at 70).
20 Id. For cxample, studics of income tax cvasion show that although many pcople say they are willing to
fudge the numbers somewhat on their tax returns when the penaltics are only civil and cannot be made public by the
Internal Revenue Service, they are much less likely to cheat when the result would be a criminal conviction. /d. (citing
Nagin, supra notc 217); see also STUART P. GREEN, LYING, CHEATING, AND STEALING: A MORAL THEORY OF WHITE-
COLLAR CRIME 246-248 (2006). Of course, income tax cvasion is a criminal act that has only monetary goals, as opposed
to other crimes—Ilike rape and murder—which frequently have more complex emotional goals as well.

2! 4. (citing L.W. SHERMAN ET AL., POLICING DOMESTIC VIOLENCE: EXPERIMENTS AND DILEMMAS
(1992)).

22 yon HIRSCH, supra note 206, at 38.
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reality that the burglars might be caught did influence their behavior after they had broken into
dwellings, causing them to act quickly while there and to ignore potentially more lucrative items
if stealing them would require them to remain inside longer.””> Similar results have been found in
hypothetical studies of criminality that show that potential offenders are motivated more by
potential gain (carrots) than by the threat of penalties (sticks).”**

Studies of government interventions aimed at reducing the incidence of drunk driving®*’
provide the clearest evidence of the limits of a criminal sanction in reducing crime, particularly
crime that implicates drug use. Empirical studies show that increasing the severity of sanctions,
such as by enacting mandatory minimum sentences for first-time offenders, fails to achieve either
specific or general deterrence.”® Although nationwide alcohol-related fatalities have declined by
about fifty percent since 1982, no deterrence model adequately explains the connection between
state drunk driving laws and decreased alcohol-related fatalities.”’ At best, the studies suggest
that the threat of arrest and conviction works only with those offenders who are not so opposed to
drinking and driving that they would never consider doing it, but not so “impulsive and
pathologically present oriented” that they would fail to take future costs into account in their
decision-making.*® It is not surprising that “problem drinkers” with significant alcohol
dependence are likely to reoffend despite the risk of incarceration, either because of their
diminished ability to rationally assess the risks of punishment® or because their alcohol
dependency causes them to seek immediate gratification—getting drunk.®®  Some social
scientists now postulate a U-shaped curve of deterrence, with only those drinkers in the middle—
“occasional sinners”— being susceptible to deterrence at the margins through a change in

223 Id.

24 MacCoun, supra note 207, at 501 (citing J.S. Carroll, A Psychological Approach to Deterrence: The

Evaluation of Crime Opportunities, 36 J. PERSONALITY & SOC. PSYCHOL. (1978)).

225 I use this common term to describe all prosecutions for “impaired” or “under the influcnce” driving.

Current state and federal laws do not require an individual to be drunk or heavily intoxicated by alcohol or other drugs in
order to be convicted. Instead, all states have followed the federal government in sctting a .08 blood alcohol level as the
minimum required for conviction of “driving under the influence” or “driving while impaired.” DUI/DWI Laws,
INSURANCE INST. FOR HIGHWAY SAFETY, www.iihs.org/laws/dui.aspx (last visited Mar. 7, 2011) [hereinafter DUI/DWI
Laws}; see also 23 U.S.C. § 163 (2007) (establishing federal blood alcohol limit of .08, which statcs must follow if they
are to receive federal highway safety funds). These laws recognize that consumption of very small drug amounts can

impair perception and motor control, raising the risk of motor vehicle accidents. ROSS, supra note 214, at 6, 19-21.

26 ROSS, supra note 214, at 48, 59-60 (reviewing many studics and noting that only one study found a

specific deterrent effect on offenders in response to a judicially initiated policy of mandating a two day jail sentence for all
first-time offenders, and that onc study had many methodological problems); see also Rodney F. Kingsnorth et al., Specific
Deterrence and the DUI Offender: The Impact of a Decade of Reform, 10 JUST. Q. 265, 279 (1993) (finding that
increasingly scvere sentences imposed by California law for repeat drunk driving offenses did not deter individual
offenders).

27 Anthony M. Bertelli & Lilliard E. Richardson, Jr., The Behavioral Impact of Drinking and Driving Laws,
36 POL’Y STUDIES J. 545, 545-50, 560-62 (2008).
8 Id. at 546.

29 Yiang Yu, Punishment and Alcohol Problems: Recidivism Among Drinking-Driving Offenders, 28 1.

CRIM. JUST. 261, 262-67 (2000) (evaluating problem drinking by drivers’ score on a standard assessment of alcoholic

impairment, the Michigan Alcoholism Screening Test).

B0 This second hypothesis is suggested by Gene Heyman, supra note 3, who has propounded a theory of

“Jocal” v. “global” choicemaking processes as a way to explain addiction. Sec supra notes 93-99 and accompanying text.
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sanctioning or enforcement policy.?'

At the same time, empirical research on drunk driving illustrates popular confusion about
retributive and deterrent goals. Severe sanctions are attractive precisely because they overlap
with popular assumptions about drunk driving: that most offenders are grossly intoxicated
individuals with many prior convictions, whose actions can only be prevented if they are treated
severely at the outset.”*> The data do not support these assumptions: most drunk drivers are not
repeat offenders, and many are not grossly intoxicated individuals.”® Nonetheless, convicting
such individuals satisfies the public’s thirst for revenge. By holding drunk drivers criminally
liable, and declaring them responsible human actors, the moral fabric of society is restored.**
However, these sanctions neither decrease drunk driving nor reduce its harms.”*

In contrast, law enforcement actions that increase the certainty of apprehension, such as
well-publicized road blocks and routine breathalyzer testing, do appear to have a general deterrent
impact.®® Yet even here, some are less likely to be deterred by the threat of the criminal sanction;
as is the case with deterrence generally, this tends to be people on the lower end of the socio-
economic spectrum?’ or who are less likely to believe that governmental authority is legitimate,
two groups of people which often overlap.”*

Generally, the reason that using criminal penalties to reduce drunk driving and motor
vehicle fatalities is so difficult is that the odds of receiving sanctions are very low. Most drivers
assume, correctly, that they are unlikely even to be arrested for drunk driving, let alone
convicted.™ The most successful interventions appear to be administrative sanctions, such as
mandatory license suspensions or revocations,*® or the imposition of heavy fines.”*' These

Bl Greg Pogarsky suggests that deterrence rescarch may overemphasize the role of certainty becausc it fails

to separate out thosc offenders who are in fact “deterrable” by changes in criminal sanction and errs when it includes those
who arc cither “acutely conformist” or “incorrigible.” Pogarsky, supra note 207, at 435, 440-41, 444-46.

B2 ROSS, supra note 214, at 2, 18.
233 [d

2% Herc onc can see the overlap between retributive and deterrent philosophers. See, e.g., KADISH ET AL.,

supra notc 34, at 82-86, 89-97; see also Bertelli & Richardson, supra note 227, at 545-550.
B5 ROSS, supra note 214, at 52-62.

ROSS, supra note 214, at 67-73. The Supreme Court has upheld the constitutionality of road blocks and
“sobricty checkpoints” to permit police to check drivers for symptoms of intoxication, despite a lack of probable cause to
believe that the driver was driving while impaired. Mich. Dep’t. of State Police v. Sitz, 496 U.S. 444, 447 (1990).
Howcver, many state courts have found that such intcrventions violate their state constitutions. See, e.g., R. Marc
Kantrowitz ct al., Validity of Police Roadblocks or Checkpoints for Purpose of Discovery of Alcoholic Intoxication—Post-

Sitz Cases, 74 A.L.R. 319, 319 (2004).
237

236

ROSS, supra note 214, at 48 (“The conditions of lowcr-class life in industrial socictics scem to Icad to
preferences for risk over safety and for immediate as against deferred gratification. . . . [that] may diminish the subjective
scverity [of punishment] and neutralize the perceived swiftness and certainty of punishment.”).

28 TyLER & HUO, TRUST IN THE LAW, supra notc 210, at xiv- xv, 101-07.

29 Ross, supra note 214, at 61-62, 68.

20 1d at 49. Thesc programs arc much more effective than efforts to rehabilitate offenders, such as those

that requirc convicted drunk drivers to attend educational or group therapy programs, as well as Alcoholics Anonymous.
Id. at 50; see also DUI/DWI Laws, supra note 225. In addition, rcliance on a criminal justice solution to the problem of
drunk driving incvitably means that celerity, the third prong of deterrence, is less likely to be achicved, as the practical and
duc process requircments of a criminal prosccution mcan that it will take longer for impaired offenders to feel the

consequences of their actions. /d. at 63-65.

3 In Norway, in contrast, a person apprchended with a blood alcohol level of .05, compared to .08, is
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sanctions lack the dramatic impact and satisfying righteous condemnation of a criminal
conviction, but they have proved effective in reducing the total number of miles driven by
impaired drivers and thus the accidents and injuries that they cause.”” These strategies exemplify
a public health approach to undesirable behavior, stressing harm reduction rather than total
elimination of the undesired behavior through public condemnation, which is the stated goal of
the criminal justice approach.

Thus, when one considers deterrence in the context of a broader discussion about how
government policy could reduce fatal car accidents involving alcohol use, it is not surprising that
the criminal law is only one of the government’s many tools to reduce alcohol-related vehicle
fatalities.” Other effective strategies include efforts to encourage people not to drink and drive,
such as by promoting available and affordable public transportation, to engineer safer highways
and automobiles, to require seat belt use, to improve emergency medical services, and to decrease
alcohol consumption by raising its price and decreasing its availability, particularly when the
drinker is likely to drive.”** One highly effective strategy is to require alcohol-impaired drivers to
install breath alcohol ignition interlocks in their cars as a condition of driving while their licenses
are suspended or as a condition of license restoration,”*® yet only ten states require this under all
circumstances.”*¢

The lessons of deterrence research in general, and drunk driving research in particular,
are relevant to whether pregnant women who abuse drugs can be deterred from their drug use
through the threat of the criminal sanction.

IV. IMPLICATIONS OF ADDICTION AND DETERRENCE RESEARCH FOR CHANGING
THE BEHAVIOR OF PREGNANT DRUG USERS

A. The Lessons of Deterrence Research

When one considers the reality of pregnant drug users’ lives in light of the empirical
literature on deterrence, it appears extremely unlikely that draconian criminal justice policies,
such as prosecuting women for homicide if their child is stillborn or sentencing them to prison for
fetal child abuse, will deter pregnant women with substance abuse problems from using drugs.
Classical deterrence principles postulate that potential offenders will respond either to a
legislative decision to increase the punishment for particular behavior (increased severity) or to
changes in local prosecutorial policy (increased certainty of punishment) by adjusting their

punished by a fine of 1.5% % of his monthly salary. ROSS, supra note 214, at 56.

2 RoSS, supra note 214, at 3-4, 8-12, 52; Joseph Gusfeld, Foreword to ROSS, supra note 214, at xi-xii.

243 1d.

24 william N. Evans et al., General Deterrence of Drunk Driving: Evaluation of Recent American Policies,

11 RISK ANALYSIS 279, 285 (1991). In addition, tort liability for those who fail to “cut off”” obviously incbriated drivers
could discourage bartenders and others from serving intoxicated patrons. ROSS, supra note 214, at 3-4, 8-11.

25 MOTHERS AGAINST DRUNK DRIVING (MADD), STOPPING DRUNK DRIVING BEFORE IT STARTS: A
TECHNOLOGICAL SOLUTION, http://pdfcast.org/pdf/stopping-drunk-driving-before-it-starts-a-technological-solution (last
visited Mar. 7, 2011).

2 1d: see also Daniel Wise, Drunken Drivers Must Install Devices to Monitor Alcohol Use, N.Y.L.J., July

23, 2010, www.law.com/jsp/nylj/PubArticleNY jsp?id=1202463814947&slreturn=1&hbxlogin=1; State Ignition,
NATIONAL CONF. OF STATE LEGIS., http://ncsl.org/default.aspx?tabid=13558 (last updated Jan. 2011); see also DUI/DWI
Laws, supra note 225.



266 UN1v. OF PENNSYLVANIA JOURNAL OF LAW AND SOCIAL CHANGE [Vol. 14

behavior to minimize the risk of apprehension and conviction. However, due to the nature of drug
use, addicts and drug dependent persons are, in general, much less likely than the archetypal
“rational man” to respond as classical deterrence theory anticipates. Both neuroscience
researchers and behaviorists agree that over time, drug use causes a change in the reward circuitry
of the brain that makes continued drug use highly reinforcing.”*’ Long-term addicts can have
cognitive impairments that impair rationality, decreasing the likelihood that the threat of a
criminal sanction will be salient in making decisions about stopping drug use.”*® Whether one
views addiction as a “chronic, relapsing brain disease”™*’ or a mental illness or behavioral
problem that can be ameliorated by treatment coupled with economic and social supports that help
addicts choose to reduce or discontinue their drug use,” drug addiction is certainly a condition
for which appeals to logic face an uphill battle.

For pregnant drug users, the data suggest that they are even less likely than other addicts
to respond to the “sticks” of classical deterrence. Pregnant drug users are overwhelmingly poor,
socially isolated, and uneducated. They frequently suffer from co-occurring mental illnesses,
which, without treatment, make rational responses to changed circumstances more difficult.?'
Pregnant drug users often have minimal stakes in conventionality; thus, they are precisely the type
of offenders who are least likely to respond to traditional threats of punishment.”** Indeed, the
limited data indicate that for pregnant drug users, the threat of criminal prosecution or other legal
sanction is likely to have an opposite, unintended effect: driving pregnant drug-using women
away from any governmental authorities (legal, medical, or social service), even those offering
help.”® This problem is compounded by the lack of trust that many members of minority groups
have in physicians and other health care professionals.”>*

In addition, the basic predicate for deterrence appears to be missing for many pregnant
women. The sine qua non of deterrence is that “[a] potential offender must realise [sic] that the
probability of conviction or the severity of punishment has changed.””>> Because deterrence
depends on a potential offender’s perception that she risks the imposition of a legal sanction if she
1s caught engaging in prohibited behavior, she must be aware of the specific law or policy change
being pursued before it can affect her behavior. As noted earlier, five factors shape the likelihood
that a change in the risk of sanction will influence an offender.*® First, legal and policy changes

T See supra notes 79-90 and accompanying text.

M8 See supra note 125 and accompanying text.

0 See supra note 3.

20 See discussion supra Scction I1. C.

2! See supra notes 135-45 and accompanying text.

B2 See supra notes 219-221 and accompanying text.

23 Roberts & Nuru-Jeter, supra notc 194, at 193-98; MURPHY & ROSENBAUM, supra note 38, at 88-93;

Phillips, supra note 195, at 359, 367-68.

Bt See, e.g., L. Ebony Boulware ct al., Race and Trust in the Health Care System, 118 PUB. HEALTH REP.

358, 362-64 (2003) (finding that African-American paticnts are significantly less likely to trust their health care providers,
which is probably a conscquence of a history of racial discrimination in the health care system); Janice Blanchard &
Nicole Lurie, R-E-S-P-E-C-T: Patient Reports of Disrespect in the Health Care Setting and Its Impact on Care, 53 J. OF
FaMm. PRAC. 721, 727-29 (2004) (“Persons who belicved they had been treated unfairly due to their race and who thought
they would have received better care had they been of a different race were more likely to ignore the doctor’s advice and
put off care when medically needed.”)

35 VoN HIRSCH, supra note 206, at 7.

256 Id.
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must be clearly communicated to a potential offender if they are going to affect her behavior.”*’
While a pregnant drug user is undoubtedly aware that drug use is against the law,”® she is
unlikely to know that if she uses drugs and something happens to her fetus or newborn child, she
will be prosecuted for homicide or another serious felony.>® Studies of legal awareness show that
“average” citizens living in the community usually lack specific knowledge about what conduct
the law prohibits and are ill-informed about the particular sanction (e.g., sentence length) attached
to specific laws.”® Pregnant women using drugs, who usually live at the margins of society, are
highly unlikely to be aware of specific changes in the criminal code or in enforcement policy.

Second, even assuming that a potential offender accurately perceives the likelihood that
she will receive a criminal sanction for her conduct, deterrence will not occur unless the offender
“takes these altered risks into account when deciding whether to offend. 1f the offender acts
impulsively, or under the influence of drugs or alcohol, her belief about punishment risks may
have less impact on her behavior.”””®' Research on drunk driving makes clear that the best
predictor of recidivism (in which deterrence has implicitly failed) is the severity of the driver’s
addiction: more severely addicted individuals are less likely to be responsive to the risk of future
apprehension and sentence.”® Only those situated at the middle of the U-shaped deterrence curve
are likely to alter their behavior because of a change in drunk driving sanctions.”® Research on
drug prohibitions and deterrence generally suggests the same conclusion: increasing the certainty
and severity of conviction, the lynchpins of American drug policy, has very little impact on drug
using behavior.?*

When this second deterrence criterion is applied to drug-using pregnant women, the
threat of criminal prosecution seems even less likely to change the women’s behavior, both

37 See supra notc 217 and accompanying text (indicating that changes in law enforcement policy must be

both “in your face” and widely disseminated). Indced, some rescarch shows that pereeption is more important than reality

in shaping the public’s behavior. MacCoun, supra note 207, at 500.

2% Indeed, the limited data available suggests that when women fear that they will be criminally prosecuted

if they arc candid with health care professionals, they are less likely either to seek care or be candid when they do. See

supra note 210 and sources cited thercin.

% Of course, some prosecutors arguc that this is preciscly what must change. They assert that they need to

initiate prosccutions for more scrious crimes in order to “educate” drug-using pregnant women, as well as the larger
community, in order to bring home to everyone that drug use during pregnancy is a scrious criminal matter. In this sense,
they arc relying on the moral cducational aspects of deterrence, as well as the Durkheimian notion that criminal
prosecutions serve a boundary maintenance function. See supra note 210. This latter argument is problematic, however,
becausc many people, including those who want to promote the birth of healthy children, disagree that the conduct of
pregnant women should be regulated by the legal system, let alonc the criminal justice system. See, e.g., Dorothy Roberts
et al., Drugs, Pregnancy, and the Law: Rethinking the Problems of Pregnant Women Who Use Drugs, 43 HASTINGS L.J.
505 (1992); Lynn M. Paltrow, Pregnant Drug Users, Fetal Persons, and the Threat to Roe v. Wade, 62 ALB. L. REV. 999
(1999).

20 williams & Gibbs, supra notc 214, at 592-94; see also MICHAEL HOUGH & JULIAN ROBERTS,
ATTITUDES TO PUNISHMENT: FINDING FROM THE BRITISH CRIME SURVEY vii—x (1998) (finding that most British citizens
overestimated the extent of crime in England and Wales and undcrestimated the severity of sentences that judges were
imposing).

20 VON HIRSCH, supra note 206, at 7 (italics in original).

Yu, supra notc 229, at 267.
See supra text accompanying notes 228-33.
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2% MacCoun, supra note 207, at 501 (asserting that the certainty and severity of punishment for drug crimes

explains less than five percent of the behavioral change predicted in perceptual deterrence studies).
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because of the severity of their impairment and the lack of options that would enable them to act
differently. These women are typically long-term drug users, suggesting that their behavior is
both impulsive and compulsive.®> They often view themselves as essentially choiceless, making
the kind of rational calculation encompassed in the notion of “deciding whether to offend”
virtually impossible. Instead, it would appear to be more fruitful to try to move potential
sanctionees to the middle of the deterrence curve, where they would be able to respond to a
change in sanctions or other incentives.*® Removing some of the barriers pregnant women now
face in accessing treatment would permit them to decrease their drug use, taking advantage of
women’s frequently expressed desire to reduce their drug usage to protect the health of their
fetus.”"’

The third, fourth, and fifth factors relevant to deterrence also suggest that pregnant drug
users are unlikely to respond to marginal increases in the threat that a criminal sanction will be
imposed if they do not change their behavior. These are that “[a] potential offender must believe
that there is a non-negligible risk of being caught,” “believe that the altered penalty will be
applied to him if he is caught’®® and be willing to alter his or her choices regarding offending in
the light of the perceived change in certainty or severity of punishment.””*

Pregnant drug users can hardly be described as “optimistic,” but the passive and
choiceless worldview of many who fall in this category suggests they are unlikely to undertake
the kind of calculus required for deterrence principles to work. The case of the St. Louis burglars
is instructive.”’ While recognizing they might be caught, these burglars nonetheless chose to
commit burglaries. Their fear of detection motivated them to act quickly to minimize the chances
of apprehension, but this also led them to act “irrationally,” by leaving behind valuable items that
could not easily be stolen.””! Here, too, even if one assumes that a pregnant drug user is aware of
the risk that her drug use may be detected (“a non-negligible risk of being caught”), as indeed it
might if she was open with a doctor, nurse, or social worker,””* the impulsive nature of her drug
use renders rational calculation and “alter[ing of] choices” unlikely. The desire to get high is such
that it is likely to trump any distant concern about long-term criminal consequences.

B. Lessons of Addiction Research

Pregnant women and other addicts may respond to “carrots”—the incentives of positive

%5 Kissin, supra note 180, at 30-31; Whitcford & Vitucci, supra note 150, at 1373.

See also Tyler & Darley, supra note 208, at 721-29 (finding that cnhancing citizens’ perception of
governmental legitimacy can increase their compliance with the law).
27 See supra notes 181, 189, 222, 226.
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The corollary to this principle is that if there are multiple contingencics intervening between
apprchension and conviction, an “optimistic” offender may belicve that he will escape the heightened penalty, and thus

will not be deterred by it. VON HIRSCH, supra note 206, at 7.

2% The gloss on this principle is that “[if the crime is sufficiently important to the offender] because of the

resources or life-style it provides or the needs it fulfills, then enhanced certainty or severity of punishment may not make
him desist. This has been the problem, for example, in applying drug prohibitions to active drug users.” VON HIRSCH,
supra note 206, at 7.

7 Id. at36.

27t 1d.

22 Whiteford & Vitucci, supra note 150, at 1374 (describing a study suggesting that pregnant drug users

would choose to deliver their babies at home if hospital-delivery required drug-testing).
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rewards—which can be powerful tools in helping them reduce or eliminate their drug use.
Heyman and many other researchers have shown how incentives can shape behavior, setting the
stage for more permanent recovery from addiction. Higgins, Prendergast, Heil, and Donatelle all
found that addicts could be motivated to become abstinent or substantially reduce their drug use
through contingent financial incentives, offered in conjunction with other supportive services.””
These contingencies are especially important in the early stages of addiction treatment and
recovery, when relapse is common.”™ Although most contingent management programs for
pregnant women focus on reducing nicotine use,””” there is no reason that they could not be
expanded to reduce alcohol and drug abuse by pregnant women.

Both anecdotal evidence and controlled studies suggest that incentives are most effective
with drug users who have the most to gain by stopping their drug use or the most to lose if they
continue it. This includes professionals, like airline pilots and physicians, who are offered one
chance to succeed in treatment or face losing their jobs or licenses,””® or those who risk losing
their middle-class lifestyles if they do not quit.?”” In addition, epidemiological data suggests that
most drug users “age out” of heavy drug use by their early thirties, when the demands of work
and family obligations prove incompatible with a drug-infused lifestyle.”’® The pregnant drug
users who come to the attention of the criminal justice system are “outliers” from this general
trend precisely because they do not have the kinds of alternatives—close friends and family, a
job, and a middle-class lifestyle—that would provide attractive incentives to desist from drug use.

V. RECOMMENDATIONS AND CONCLUSIONS: MORE CARROTS, FEWER STICKS

If pregnant drug users are to successfully end or reduce their drug use, prosecutors must
give up the punitive, counterproductive strategy they have pursued in recent decades, which tries
to threaten pregnant women into giving up drugs. While such a strategy has short-term political
benefits for prosecutors,”” everything we know about deterrence, in theory and in practice,

2 See supra text accompanying notes 99, 101, 105, 107.

% See supra notes 135-37, 140-42 and accompanying text. Indecd, many programs acknowledge the

likelihood of rclapse by designing their incentives to “reset” to initial levels if relapse occurs, rather than terminating the

rclapsing addict. See, e.g., Higgins, supra note 101, at 65.

25 Higgins, supra note 101, at 70; Heil, supra note 105, at 1011; Donatelle, supra note 107. Onc study

examined the impact of adding case management services to behavioral interventions (including incentive payments for
“clean” urinc samples) to try to reduce the use of illegal drugs among pregnant women, but did not have a control group of
drug-using women who were not provided with behavioral interventions or case management. Jones, supra notc 102, at
343-45.

2% HEYMAN, supra notc 3, at 86; see also Richard T. Paris & David 1. Canavan, Physician Substance Abuse

Impairment: Anesthesiologists vs. Other Specialties, 18 J. ADDICTIVE DISEASES 1 (1999) (finding that cighty-onc percent

of ancsthesiologists had sustained recovery from addiction for more than two ycars).

2 HEYMAN, supra note 3, at 56-61; see also Copcland, supra note 90, at 339 (describing a study of

recovered addicts in Australia).

8 HEYMAN, supra note 3, at 73, 77.

2% Unlike their counterparts in other democratic nations, most American prosecutors are elected, rather than

appointed, and they are accountable to the local citizenry, rather than a centralized government bureaucracy. As a result,
they are always running for reelection, and they have every incentive to bring prosecutions based on a theory of fetal
abuse. While they are almost certainly going to be reversed on appeal, they will have taken a stand that will attract
conservative, law-and-order voters, who are frequently “pro-life” as well. See Fentiman, In the Name of Fetal Protection,
supra note 19, at 660-67; Fentiman, Pursuing the Perfect Mother, supra note 19, at 459-61.
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indicates that it will not stop the drug use of women living at the margins of society. What
pregnant drug users and addicts need, and what all the data suggests that they will respond to, is
comprehensive, integrated health care that addresses their physical and mental health needs,
provides substance abuse treatment, and offers individualized support in accessing necessary
services, such as housing, transportation, and child care.”® Contingent management programs
that provide concrete financial incentives to initiate and sustain drug abstinence should be an
important part of the overall treatment offered.”®' Treatment and social service interventions must
acknowledge both reality and the underlying causes of female addiction, including its frequent co-
occurrence with depression and PTSD, its connection with both childhood physical and sexual
abuse, and adult domestic violence.”® Without helping addicted women live safely, away from
drug-using and physically abusive partners, all efforts at treatment will be futile. Women should
be given the opportunity to have their children live with them in residential treatment or access
quality day care whenever it is safe and feasible for the children, since having custody of one’s
children is associated with longer time in treatment and positive treatment outcomes.**

The need for, and potential of, integrated health care for pregnant drug-using women has
been recognized since the 1970s.2* However, implementation has been slow and uneven due to
insufficient and constantly changing funding sources and the prevailing punitive approach to drug
use.”® In times of financial belt-tightening, funding for substance abuse may seem like an
unaffordable luxury, but providing comprehensive, integrated substance abuse and health care
services is cost-effective. Studies have shown that residential treatment and intensive outpatient
care for pregnant and parenting women decreases substance abuse, leading to improved outcomes
in the children of these women and financial savings for neonatal intensive care.® In addition,
intensive drug treatment has also been shown to save tax-payers money by reducing crime and the
costs of addressing it.**’

Ultimately, the only solution to the problem of substance use by pregnant women is a
strategy that joins prevention with effective treatment that draws from what researchers know
about the physiological and neurological elements of addiction. Since a large number of pregnant
substance users were the victims of childhood physical and sexual abuse, medical and social
services must ensure that these girls receive appropriate treatment, and the criminal justice system
must remove perpetrators from the places in which they inflict these harms. The criminal justice
and family court systems should also aggressively address domestic violence against adult
women. In both cases, health care workers need to learn to conduct appropriate screening

B0 See Covington, supra note 121, at 34; Brown & Mclchior, supra note 139, at 371-74.

B See, e.g., Prendergast, supra note 99; Higgins, supra note 101; Heil, supra note 105 (discussing vouchers

and other incentives to comply with treatment).

22 See, e.g., Covington, supra notc 121; Marcenko & Spence, supra note 150, at 107,

# Weiss et al., supra note 133, at 250.

#4 See, e.g., Brindis ct al., supra note 150, at 113-21; Jansson, supra note 151, at 321-29; Covington, supra

notc 121, at 377-78.

35 Janet W. Steverson & Traci Rieckmann, Legislating for the Provision of Comprehensive Substance

Abuse Treatment Programs for Pregnant and Mothering Women, 16 DUKE J. GENDER L. & POL’Y 315, 326-31 (2009).
Many states have used their own funds as well as federal block grants to establish innovative pilot programs, but could not
usc Medicaid funding because it may not be used for residential substance abuse treatment in institutional settings. /d.

8 Jansson, supra note 151, at 322, 328-329; Brigham, supra notc 104, at 91, 94.

%7 Marilyn Daley ct al., The Costs of Crime and the Benefits of Substance Abuse Treatment for Pregnant

Women, 19 J. SUBSTANCE ABUSE TREATMENT 445, 452-55 (2000); Lambert, supra note 163, at 173.
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evaluations of young girls and women to ensure that PTSD and other mental illnesses and
substance abuse problems are identified early. Health care workers must be trained to be less
judgmental and more empathic so that women and girls will be forthcoming about their
experiences. Finally, instead of abandoning and stigmatizing young women who get into trouble
in school or with the law,”*® we must work to provide them with the education, training, and
social support networks necessary for them to have attractive alternatives to drug use.

%8 Cf CHESNEY-LIND & PASKO, supra note 212, at 3-9, 25,27, 68, 176.






